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EDITOR'S NOTE 

Law emanates out of the n1ores and is ren d b . 

. . . owne Y being backed b 

state force. Social life has a dynamics ofits own h'I 1, h . y 

. . 
' w · 1 e aw as no independent 

existence but 1s an offshoot of the changing society d 1 
. 

. 
· - eep y rooted in the 

processes of social developn1ent yet virtually imm b·1 · d • 

. 
. 

0 1 1ze to modify them. 

Law and society are not only mterconnected but they are t 11 d' 

. . 
no rea y 1screte 

entities at all. From the law and society perspecti·ve law · h 
, 1s everyw ere not 

just ~n S_u~reme Co~rt decisions or in Parliamentary statutes. Every step in 

our life 1s 1rrfused with law, from the moment we rise in the morning, from 

our certified mattresses (purchased under a ten year warranty) to our ride to 

office in the car pool and so on for the rest of the day. Law is integrated into 

the mrmdane machinery that makes social life possible. 

However, the nature of laws expedition off the books and into action, 

the constraints of these agendas, and the apparatus oflegal-meaning-making 

diverge by social settings and its corresponding social processes. At the end 

of the day, what really matters is to understand the gap between formal law 

and real law which come up as a result of racial, political or class biases, 

institutional dilemma or structural contradictions and discretionary power of 

law enforcement agencies. Hence law on the books is almost ambiguous and 

is exploited to construct legal meanings consistent with ideological. 

institutional, economic or practical schemes. 

This volume of our Journal of Law and Society provides the link between 

various laws in India within the social, economic and cultural contours of the 

Indian society. The present volume addresses issues in regard. to the 

. . f I 
d · ts re levance in address mg the 

miscellaneous magnitude o aw an 1 . . . . 

. . . . b ' · biodivers ity explo1tat10n, 

complexities of present society. 10-piracy, . 

. . d' 1 confidenti ality and Right to 

compensation policy, extrad1t10n, me ica . . , 1 
J' e public relat10nsh1p, sexua 

Infonnation O.Act, corporate governance, po ic . . 

. 'd 1 · in relat10nsh1ps - the scope 

harassment at workplace, female foet1c1 e, ive- . 

. 
. h ery private domain. 

Is vast ranging from the env!fonment to t e v 

l 
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The broader infonnative idea in law and society scholarships is that law 
l 

far from an autonomous entity residing somewhere above the fray of society 

coincides with the contours of ow· society and is an indissoluble part of the 

skinnish within the society. Our vision is for the journal to become an open 

platfonn for a constructive and critical dialogue between legal academics 

and other social science scholars. 

Prof. (Dr.) N.K. Chakrabarti 



EXPLAINING 2014 MANDATE IN INDIA 

Surya Narayan Misra* 

ABSTRACT 

The mandate of 2014 hinted towards 'Good G , r,_ 
"dd! 1 

overnance . 1 ne young and 

1111 e c_ :ss vorers_were suffocated due to shuggish growth and policy paralyses. 

~he enh_\ of Mod, and the ro.sy p icture of 'Gujarat Model of Development ' 

,,,fiu~nced this votin~ class. They hop ed f or growth, employment and development. 

A1od1 has aroused l11gh expectatfons among them. 

Keywords: Parlirunentary Democracy Representatives Government 

Coalition Politics, NOA, UPA, Electoral Campaign, Modi Magic, NAMO 

Effect. Good Governance, Congress System. 

I 

India went to the polls in 2014. Being the largest electoral democracy, 

the lovers of democracy all over the world watched the electoral process and 

the electoral campaign. The verdict which came out on 16th May, 2014 was 

clear and emphatic. Out of 814 million electorate there was a record turn 

out of over 66%. The result ended a thirty years politics of confusion and 

instability. After the unprecedented sympathy wave of 1984 due to cruel 

assassination of the then Prime Minister Indira Gandhi, no other election 

held in 1989, 1991 , 1996, 1998, 1999, 2004 and 2009 provided a clear 

mandate and vote for one party to form government. The 2014 election will 

also be remembered for the fact that one non- congress party could secure a 

comfortable position to form government on its own. The mandate for many 

is for "Good Governance" . 

Indian elections are typically Indian in nature. Since 1952 the Indian 

National Congress was on one side and other non-congress parties o_n t~eir 

own strength fought the elections. The absence of non-c~n_gress co~1bmatton 

led to the birth of ' Congress System ' in the word of RaJnt Kothan . 

The first three elections caused one party dominant era ' and the _f~rst 

Post- Nehru era election held in 1967 created some hope among the oppos1t10n 

to wrest power from congress if there is an opposition combine. In 1971 the 

* Profesor, Schoo l of Law, KIIT University 
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au-empt misfired as congress under Indira Gandhi was strategicalJy ahead of 

·ant i - lnd ira Campaign' of the so - ca lled oppos ition combine. Indira and 

Congress lost me election of 1977 not because of the presence of a formidable 

opposi tion, but because of host of domestic issues, emergency and loss of 

freedom for masses. 

Since 1971 issues appeared before the electorate on the eve of elections. 

The \Vestern psephologists have located ' party identification', ' candidate 

orientation· and ' issue consciousness' as indicators of electoral behaviour in 

a democracy. India experienced 'party identification ' during the formative 

years of our parliamentary democracy. But 1977 brought issues to the centre­

stage and it was fight between 'order ' and ' freedom ' representing 'Congress' 

and non-congress opposition 'Janata Party' . The failure of non-congress 

governn1ent at the centre to deliver brought back India to power in 1980 and 

her assassination to Rajiv led Congress in 1984. Since 1989 all the election 

could not locate any of the variables to be strong enough to win elections. 

Since 1989 the 'Coalition era' at the centre emerged. Of course, 1967 

election caused its rise at the state level. The nature of the party system in 

lndia shaped the structure of coalition governments. The elections in India 

were not free from being controlled by either caste or region. In 1990 the 

polarization process got stabilized due to 'Manda! ' and 'Mandir ' related 

matters. The fall ofY. P. Singh government was the beginning and the clima...: 

was reached through the desecration of 'Babar Masjid ' in December, I 992. 

Ultimately two fronts - Secular and Communal fronts emerged of which 

congress and BJ P were the lead parties. BJP decried being nru11ed as 

communal and it projected its ' Hindutira' agenda. The 1996 election exposed 

the nature of anti - BJP fo rmation. This paved the way for ·National 

Democratic All iance' under BJ P and later 'U nited Progressive All iance· 

under Congress. The NDA remained in power from 1998 to 2004 and the 

UPA I and UPA 11 consumed ten years from 2004. The 2014 election was 

held when UPA - 1J was facing anti - incumbency and N DA was capitalizing 

on fai lure of UPA and leadership of ' NAMO' . 

II 

. . We are li ving in an age of ' Representati ves Democracy'. Elections are 

vital for such type of d'rs . t· " I ' I . . · LIS 

. pensa 10 11 . ., cct1ons are particularly consp1cuo 

and reveal mg aspects f · I 1 · ht 
0 most contemporary polit ical systems. They h1g 1 ig 
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Explaining 20 14 Mandate in India 

and dramatize a political system bringing its nature into sharp relief and 

providing in sights into other aspects of the system and the basic nature of 

actual functioning of the system as a whole. During an election a political 

system is on display". (PALMER: 1976) 

Frnther. "elections are complex events involving indjvidual and collective 

decision which directly affect and are affected by the total political and social 

process. They open up channels between the individual and his government. 

Elections are major agencies of political socialization and pol itical 

particulation" (PALMER). 

In a democracy elections provide the basis of people 's choice and 

representation. They help people to crystallize their interest and give 

expression to them. Elections help to arrive at decisions about who shall 

govern and who shall have control over the government. Elections are 

substantive processes of political participation and they cause political 

mobilization of masses. 

" It is through the process of elections the peripheral groups transcend 

their regional and caste identities and acquire over a time a certain 

communality of economic interests and political identification which help 

establish a political framework of conflict and negotiation among divergent 

interests within the society" (SHETH : 1975) 

Elections have become normal features of political systems. They vary 

from one political system to another. "Elections are among the most 

ubiquitoces of contemporary political institutions and voting is the single act 

of political participation undertaken by a majority of adults in a majority of 

nations today" (CROSE AND MOSSA WIR : 1967) 

Elections may be considered variously as devices for LEGITIMACY, 

IDENTIFICATION , INTEGRATION , COMMUNICATION, 

PARTICIPATION, SOCIALISATION AND MOBILISATION as well as for 

POLITICAL CHOICE AND POLITICAL CONTROL" (BUTLER: 1961) 

Elections help political parties to maintain their support bases and establish 

link between the society and the political system. The relationsh~p between 

the electoral systems and the party systems are mutually interactmg. 

El . 1. • al d lopment which 
ect1ons play crucial role in the process of po 1t1c eve . . 

0 

ref e t h . . . . . 1 t meet the mcreasmo 
rs o t e mcreasmg capacity of a pohtica system 0 
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d •t F rther elections introduce the important element or demands ma e on 1 · u · b h · accountability into a political system and provide a means Y w ich such 
accountability is achieved in greater or lesser degree. 

Elections may be used or interpreted as a plebiscite, a refere~~um or a 
mandate. They are the means for choosing leaders, for determining who 
shall govern. They are also a means for influencing the elected government. 
They help to ensure the responsiveness of the leaders to the people as a 
whole. 

A2:ain. elections provide the means for the peaceful and orderly transfer 
or pov.:er. for dealing with vexing problem of succession, for the routinization 
of political change. 

On elections celebrities like Duverger, Huntington, Myron Weiner, Sydney 
Verba and Milbrath had written voluminously and all of them agree with the 
role of election in political choice in all categories of political system. In this 
article I will deal with the prelude and the result of2014 general elections in 
India 

III 

The General elections of 2014 was the largest as well as longest election 
in the history of Indian democracy. It commenced from 7th April and casted 
up to 12th May being conducted in nine phases. The size of the electorate was 
over 81 crores which was more than 10 crores over the electorate size of 
2009 · The addition of new voters to the size of the electorate is more than 
the combined population of the United Kingdom and Poland. It is to be 
remembered that India adopted the universal suffrage in 1951 and in the first 
~eneral elect~on the size of the electorate was 17 crores. The voting percentage 10 that election was 45%. In 2009 the voting percentage was 59% of 71 
chro~es of_ voters. In the 2014 election 66% of the total electorate recorded t e1r choice. 

The 2009 election wa · (National D . ~ important due to several factors. In 2004 N DA emocrat1c Al hance) led b BJ p f: . l . d from the electorate. It d h Y a1 ed to get appreciative no . 
- BJP combine called~~: (~~i;ay for the c~eation of a post - election anti 
was very active in this D . ed Progressive Alliance). The Left front B . . ormat1on In th UPA . l le ut 1t distanced from UPA h ·. e - I left played a cruc1a ro · 

on t e issue of civil nuclear deal with the United 
4 
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States. Thus the 2009 election experienced UPA being targeted by BJP led 

NDA and the left front. The result went in favour of congress led UPA. 

TABLE - I SEAT AND VOTE SHARE OF MAJOR POLITICAL 

PARTIES IN LOKSAHBA (2009) 

Party Seat Vote% 

INC 206 28.55 

BJP 116 18.80 

NCP 09 2.64 

RID 04 1.27 

SP 23 3.42 

BSP 21 6.17 

CPI 04 1.43 

CPM 16 5.33 

State Parties 146 25.02 

Registered unrecognized 12 2.18 

Independents 09 5.19 

Source - Election Commission of India (Pocket Book) 

In the election of 2009 despite left opposition the performance of 

Congress was good and it crossed 200 seat mark which had eluded it since 

1989. BJP which secured 182 seats in 1999 was reduced to 145 in 2004 and 

its poll performance in 2009 was a shock to the party and its leadership. The 

Left Front could not restrict UPA to capture power with refurbished image. 

The 2014 General Elections assumed particular importance due to several 

factors - (a) there was addition of 1 O crore new voters and vast majority of 

them were young in age but longing for change and opportunities; (b) a 

stupendous task for the Election Commission to conduct such a gigantic poll 

with full technological assistance like EVM, EPIC and horizontal expansion 

of the poll dates for smooth conduct; (c) for the first time NOTA(none of the 

above) was introduced in the EVM which gave the voters the right to reject 

undesirable candidates and contestants with known/ proven criminal 

5 
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. d· (d) the rising expectations of the e lectorate that the e lection backgroun • d . · f · h 
I. • ew era of stability and era icatlon o twin c allenges would us 1er m a n . . . t f povet-h' ai1d corruption, and ( e) thi s election also caused emerging ou o ' J 

. • ..... t · n ,, ,,d worries ainong the masses that the post - poll scenario nsmg ensto c.u • 

might get ,;vorse due to a fractured verdict. 

During the coalition era both NDA and UPA shared power. The NOA 
fom,ed Qovenu11ent from 1998 to 2004 and the UPA which was a post - poll 
arranQe;,ent in 2004 remained in power till 2014 election was held. When 
the 2014 election dates were aimounced the party combinations in Lok Sabha 
were as follow - UPA - 262, NDA- 159, Third Front - 79, Fourth Front - 27 
and others - 16. 

The sign of change in the electoral scene were observed from July, 2013. 
The BJP pursued an aggressive election agenda by announcing Narendra 
Modi as its Prime Ministerial candidate to utter dismay of NDA partners 
particularly JD (v) and its Bihar CM Nitish Kumar. As against this, the INC 
v.rhich was going through an identity crisis with a proxy Prime Minister could 
not provide a smart rejoinder. Further both the Yadav' s of UP and Bihar 
initiated their game plans for an alternative front but the Bihari Yadav wished 
to remain with its old ally. Attempts were also made to combine Kokata's 
Banerjee and Chennai's Jayalalitha with Bhubaneswar's Pattnaik having strong 
support base in their fort, Left was watchful. 

Eversince Modi was declared as BJP's PM candidate the hi-tech populist 
leader initiated his campaign through whirlwind tours' to different parts of the country a11d projected a golden era under BJP through security, investment, 
trade development and inclusive growth. Both the centrist parties - INC and 
BJP echoed growth but the later urged for economic reform with growth a11d development. 

T~e ~odi - ~agic was observed when all the opinion polls projected BJP with mcreasmg seats f J tie was fu . . ~ rom anuary, 201 4 onwards. T he electoral bat 
rther sensitized due to entry of latest wonder Kejriwal and AAP which 

talrgetedl ~oth IN~ and BJP and claimed support from peo,ple after their e ectora success m the NCT election. 
The longest period s · f · I result coming on 16111 M. pannmg rom ~pril to May had the briefest end wit 1 

ay. All expectations were belied as everyone thought 

6 
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of touch and fini sh for NDA or NOA falling short of IO to 20 seats. The 

result itself was eye-brow raising rot because BJP making it on their own but 

by the perfonnancc oflNC which sunk so low that even no opinion po lJ ever 

predicted. The table below provides an overall picture of the result. 

TABLE - II 2014 LOKSABHA POLLAND MAJOR PARTIES 

PARTIES SEATS (secured) ¾OFVOTES % OF SEATS 

BJP 282 31.0 51.9 

fNC 44 19.3 8.1 

BSP 0 4.1 0 

A ITC 34 3.8 6.2 

SP 05 3.4 0.9 

AIADMK 37 3.3 6.8 

CPU 09 3.3 1.7 

BID 20 1.7 3.6 

Sruvsena 18 1.9 3.3 

TDP 16 2.5 2 .9 

Other 78 25.7 14.6 

Source: Election Commission of India 

The result of election experienced the ri sing Modi - magic and NAMO 

effect and Modi became the second Chief Minister after Deve Gowda to lead 

a non-Congress government after ' Jana ta Era' of l 970 's. the centenary party 

INC was decimated beyond repair and even it lost its cla im to be official 

opposition. The new combination provided N DA - 336, U PA - 60 and others 

14 7 seats in Loksabha. 

The mandate of 20 14 hinted towards ' Good Governance'. The yotm 

and middle class vo ters ~ere s_uffocated due to shuggish g rowth and po lic~ 

paralyses. The entry o t Modi and the rosy picture of 'Gujarat Mod I f 

Development ' infl uenced thi s vo t!ng class. T hey hoped fo r g ro~ ~ , 

employment and development. Modi has aroused high expect t· 
h 

a ions an1ong 
t em. 

7 
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t- ,w era The NOA 1s not suffering from coaliti There is a dawn o m; . 'fl b on · . 1 f UP/\ _ I '1t1d UPA - 11. 1e a sence of BSP a d 
'ompulsions ltkc t ,at o '- b 1 tl v d . n 
l: . l l d the skeletal presence of ot 1 1e 1a avs are promising Oi\~K 111 Loksa 1 ,a an -- . . d 

1 lt] d l ate Three states (Odtsha, Tan1ilna u and West Bengal) good and ,ea 1Y c 1l, • • l · · 
. 1 1 • d 91 ' cats in the house are known fort 1e1r anti - congress stand wh1c 1 c a1me s . . 

and 
3 

persuasive PM in Modi is likely to get their support tf not opposition. 

All said and done. the challenges before the new government are many. 
They are (a) The electorate is in1patient and waiting_ ~or meaningful charge, 
(b) availability of inclusive and equitable opportun1hes, ( c) the vast Indian 
eco - system of institutions and critical infrastructure is creaking and mired 
in stasis . (basic education, health, jobs, connectivity, modernisation of 
agriculture and investor's confidence) (d) challenges coming from endemic 
con-uption and indecision. 

All the above disturbing notes provide a daunting task before Modi 
government. But he seems to mean business and has given hints as a strategist. 
Before rising expectations become rising frustration it is hoped that, the 
political change in lndia will cause peoples' government replacing party 
government. 
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NEW TYPE OF BIO-PIRACY AND 
MISAPPROPRIATION OF TRADITIONAL 

KNOWLEDGE ASSOCIATED WITH MEDICINAL 
PLANTS IN INDIA 

Gangotri Chakraborty* and Partha Pratim Paul* * 

Abstract 

_ Trad;tiona! knowledge in any form has unimaginable potentiality in any 

nahonal economy. If properly utilised, it can change the whole face of Indian 

economy as it has huge treasure of it. But one of the impediments on its way is bio­

piracy of Traditional Knowledge especially with Indian medicinal plants, where 

its commercialisation has been taking place without paying.for its use to the original 

holders or to the society. It so has happened because traditional knowledge is not 

a recognised form of intellectual property and there is lacuna in the existing laws. 

As a result of unfair commercialisation, India has lost and would be losing huge 

amount of money. Patenting of medicinal property either by suppressing or 

derecognising the existing traditional knowledge is the known form of bio-piracy,· 

but there is another type of bio-piracy in India. In this article, a type of 

commercialisation in India is pointed out as another form of bio-piracy, where 

neither the country nor the holder of knowledge gets a fair share out of the profits; 

but it was not attracted any notice so far from IPR perspective. New form of bio­

piracy is occurring by the companies and trusts that manufacture and sell ayurvedic 

medicines. Here the medicinal values of the plants are not claimed as their 

inventions, but they commercially exploit it without paying anything. It implies 

that what can be done with patent, same thing is done without it,· the consequences 

are same. Moreover this article also advocates for the enactment of a comprehensive 

law in India to protect traditional knowledge associated with medicinal plants. 

Keywords: Traditional Knowledge of India, Medicinal Plants and 

Traditional Knowledge, Misappropriation ofTraditional Knowledge, Society 

Oriented Intellectual Property, Bio-Piracy of Medicinal Plants, Bio-Piracy of 
Plant-Genetic Resources. 

* Prot:essor, Departme_nt of Law, University of North Ben al E ")-
gangotnchakraborty@gma1l.com g , mai • 

* * Assistant Professor, Department of Law Assam Unive ·t s · I h · 
pppaulnbu@gmail.com ' rsi Y, 1 c ar, Email: 
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(Vo lume -4· Ni 1 . ) - ) 

( Introduction 
• • 

1 d year-old knowledge or ancient India is a matter The treasure o I t 1ousan s 
. ~ . •t· 1,,dians arc fortunate to have been the holders of of pnde tor ,ts c1 1zcns. , . . h 

l l k ~,Jcdgc base in diverse field s or a, t, philosop Y, language sue 1 a 1uge ' 110 \"' • . h b ' . · t l ,ology so on and so forth ; these ave ecome an literature. sc1cncc, cc 11 , . . · 1 .f f · l cul.,1ral heritage of this country. fhts ancient knowledge mtegra pa1 1 o nc 1 11- · . , . 
has a huge potentiality to transform the whole of ln~1a s ec?~omy if explored 
and utilised properly if the country aspires to tap its trad1t10nal kn_owledge 
base (through further research and development) to generate sufficient fund 
for the all-round development. One such area is its traditional knowledge 
associated v.ith medicinal properties of the plants, at every corner of this 
country. This traditional knowledge with a strong scientific base is unique in 
the world i.e. ayurveda, siddha, unani etc. The plants, more specifically its 
genetic resources not only can do wonders by curing small or serious types 
of illness. but also can guarantee as precautionary measure to prevent disease. 
O\·er the centuries lndia has successfully preserved the methods and means 
to ensure healthy lives in a unique way. A pertinent question is 'what is 
traditional knowledge'? Basically it is the age old knowledge of the indigenous 
communit) or tribal community, passed on to the present generations. But 
this understanding has some inherent limitations. In India in most of the 
cases. th~ tr~dit_ional knowledge is not identified with any ~mall particular 
comm~mty-mdigen_ous or tribal i.e. neem, turmeric, aloe vera, karela tulasi. 
brahmi etc.: t~e basic medicinal values of these plants are the knowledge of the whole society. Hence, it would be appropriate if traditional knowledge is accepted as the century old k J d f · • · · d . . . now e ge o · indigenous commu111t1es an societies in general. Over here p 1· N S . · 1 ( 1998) · 1. h . ' ro ·• .Gopalaknshnan 's observatwn 1s en 1g ternng: 

(a). trad itional knowledge c· 0 . •. . . . an e generally described as infonnation ex isting in the society wh · ·h I. b . , . • . . . . ic las een passed on by the prev10us generations. I his includes int ~ - 1· . . . . I product its use th ~, a ta lhe 111lormation regard mg tie ' · , e manner of , . d 1· ·ts manufacture The . 
1
.• use an the method or manner o 1 

· pecu 1c1r char·, •t · · • I e 'c en sties ol this knowledge base are t 1 

1 Prof N s G . un · L . . opalaknshnc1n lmp·1c1 or P . I. .Rev. 2 19, 220-22 I d 008).< atc111 System on Traditional Knowledge, cochtll 
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/

1
1' fl/ /l111 /'1/ 't1l ' I ' 1111,/ il//1 111•111r,/ •1 /, 1//1111 

i1111hili1,, lo id11111il~· i111111111y <' ll.'-l1\1.1 llw migi111 d 1·n,111t, , o l llH· j11 i; 11
,111111 1011, 

In 11 11 111y 1·11s1•s lhl' h(1ld1·r ol' llt l' i111i1111111l lrn1 l11 11111 /ll'l' \ ' J(1 11,,1 oiT,1.'l irni 

nr11sl l11 1\'l' t11Pdili1•d ii 1(1 s11il llll' tlw11 11 -.:i.1.11i11g l'l•q11i1·1·1m·,, 1.11 , 1·11,.11 

k11nwl1·dgv 1•1111 lw l'll ll Vl' llic111ly l' lw~sili1·d i1110 ll1r lidl"wi 111: rn ll'g, ,rie.11. 

(11) . l11lhrn111 1io11 l'\lllllll(111I,\' l,11ow11 ICI lllt' ,'IPl' fl' IY wi ll, or wi tlro111 

d1wu,1wn111 1ion 1111d is i,1 co11sl1111I W-l l' hy IIH' pl·11 pl1·: (li),/11/i,,·111 11 lirn11/1111 

is Wl'II d1ll'llllll'llll'd 1111d is 11v11il11hll' IP 11,e p11hlir for 1•.x11 111i1111liw1 1111d 

llSt' : (d). l111t11·11111lio11 111111 is 1101 d(ll'1111w11lrd or r ,1111111011/y k11o w11 h111 

k11ow11 0111,v tp sn111II gn111ps nl' pl'nplt: 1111d 1101 n.:Vl'll led 111ollrl·r.11 0111.-: idl' 

llw grnup: (l'} l1ll<1nr111lio11k11ow111111/y lo i11di vid111rl.1.1 or lll L' 111ht:rs o/' l/1c 

fomilil's 1111d ll(lllL' L'lsc. 

World lntellct:111111 Pmpcrly Org11nis11lio11, 11 spcci1ilis1:d 11!,(l:ll(;y o/'I /NO 

hns given II very hro11d delinilion o/''/'rndi1io1111I "nowlcdgt: (IX) ' wit/r :1 

shnrp fo(.;t1S on the n11111re ol'lrndilion which is 11s li11/ows: 

\Vl111t m11kes knowledge "lrndi1ion11r· is nol ils 11nliq11i1y: much ·,x is 1101 

:111(.; icnt or inert, hut is II vital. dynwni<.: plll'I ol'lhl' cP11k111porury li ves of 

11111ny comm1mi1 ies tod11y. It is II limn o/'knowll'dgl' w/rich lws u trnditinna/ 

link wilh 11 cert11in C(llllm11nity: ii is knowkdgl' which is dl'vclopcd. 

sust11ined 11nd p11ssed on ,,vilhin 11 lrndilion:rl comm1111ily. nml is 1x1sscd 

hdween gcnernlions. sometimes lhrough spccilic custo111ury systt.:ms of 

knowledge trnnsmission. /\ community might sec TK as p:irl ol' thdr 

culturnl or spiritual idenlily. So it is the rel11tio11ship with thl' community 

that m11kes it "trndilio11111''. TK is being cre11tcd L'Vt.:ry duy. nnd t.:volvt.:s as 

individuals und co1111111111ilies respond lo the ch11lk11gt.:s post.:d by their 

so(.; ial cnvironmcnl. This conlc111pornry aspe(.; t is 1'11rlhnjusti Ii cation for 

lc.:gal rrotcction. 

So, busing on this . trnditionul knowk:dgt.: can ht: dt.:s1.:ribt.:d as thl' 

know/edgc which exclusively vests in 11 (.;Oflllllllllity or fo11tily or s11t:1II groups 

or the society i11 gerrcrnl 1111d irrcludes thL' k1ww-lww. i11for11t:1tio11s. 

innovutions, applicu tio11s. co11111H>11 prncti(.;cs 1111d mlaptntions etc. which may 

be un-codificd or i11fonn11I or conl11i11ed i11 codifa:d or fornwl knowkdgt.: 

2 l111 c llec 11111l l'ropcrl y And Trndi1i111111I knowh.:dgc. WORLD INTEI.LECTU/\.1. 

PROPl:RTY OIHiANISATION-IH)OKI.E'f' NO: 2 (.lune 19. 2014. 03 :56 PM) httr" / 

wipo. in1/cx por1/si11:s/www/frccp11hlic111 ions/cn/tkN:?0/wipn puh 920.pdf. · · 
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l ,d S t1C1 Cf\' • 

~/IT .1<11111111 / of "111 0
' • to the next generation thr . generation , · ough 

S
ystems 11assed fro m the preYious ledge is also further developed fro 

- . - t . • · The know . . ni 
the process of soctalisat1on .. . ti e time, with a value addition to th 

. . 1 gamed ove1 1 . e 
expenence and 1 esearc 1 rations are the protector, preserv 

. . . Tl )resent gene . er 
existmg knov, ledge. 1e i 

1 
d and as such have different types of 

· t know e ge 
and trustees of th1s grea . .· hts and obligations attached to it. 

. \eoa\-cultural and econom1c 1 ig 
SOCIO- t:- • • • • 

. ~ . t ll ectual property 1s its 1ngenu1ty anct 
The quintessence .0 ~ 

111 
fe l 

111
an nature and characteristics. It is the 

. · · eatn ·1t\' o 1u . 
mn0Yat1Yeness 1_. e. er . · f the human beings to invent and innovate 

f the mner pass10n o . . . . 
outcome ~ . . . exercise of brain and 1mag1natton of mmd with 
\\ith ne,, ideas. The cogmtl\ e . d 

1 . d problems or with an en eavour to solve the 
a quest to solve w1reso ' e . 

. b H- r wav is the driving force. This world has progressed 
problems m a eue . , 1 . 
. 1 · d'ffi nt di·mensions and has reached today s evel due this· nnmense, m 1 ere . . ' 
there shali not be any end of this endless effort 1n future al~o; there 1s going 
t be continuous creation of intellectual property from the interplay of mind ;d intelli2ence as long as human beings are in this world. Basically the 
intellectual property right is just the recognition of fact of this fundamental 
contribution to enhance the existing level of knowledge farther. 

There are different types of intellectual property under the present legal 
frameworks. Invention is such a property if it fulfils the criteria of is novelty, 
non-ob,·iousness or inventive step and utility or industrial application. There 
are different categories of rights over these properties i.e. intellectual property 
rights ( lPR). Patent is one of such intellectual property rights over actual 
invention. v.rhen it fulfils the above-mentioned criteria. Traditional knowledge 
regardi~g the medicinal values of the plant-genetic resources is an invention 
e~~trng from intelligence and innovativeness. Though it fulfils all the 
cr~te~on of intellectual property, but century old invention cannot fulfil the 
cntenon of novelty and b · . ~ • 

. non-o v1ousness, to be qualified as invent10n 10 1 

pa Lent in today's WTO J. r . . d 
001 fit · th regime. ·rom society oriented perspective, 1t oes 

1 10 e present conv t· I · · · ·k 
Th h en iona md1 v1dual-centric IPR legal framew0 1 · 

ere s ould be a paradi J ·h. f w 
fo rms of IPf) 1-k . ~ s I t to understand and appreciate some ne 

" 1 e tradn10 , 1 k · 1e 
altogether but th ' . d na nowledge. Though it is a diffe rent isst 

' 1 s eserves effi · · al 
types of IPR as ·t · ecti ve legal protection like other convention 

• . 1 1 s al so th . dy 
rtsearch and exp . . . e result of so much of toil hard work, stu ' 

enmentat1 on ob . . . ' .i:. • Jure-
' servation, trial, error, success and 1a1 

12 



New ~vpe C?/' Bio-?irar.,y and Misappropriation ... 

an intellectual and cognitive exerc ise of mind and brain of the people over 

centuries. The dictionary meaning of the tenn ' inte llectual property ' is worth 

mention.ing here. The Oxford English Dictionary3 ( 1991 ) defines it as "property 

which is the product of invention or creati vity and which does not exist in a 

tangible, physical fon11 ". The New Shorter Oxford English Dictionary' (1993) 

defines it as " to descend from spirits and inte llectual forms to sensible and 

material forms." With these definitions in mind, there is no j ustification in 

denying traditional knowledge from getting recognised as another type of 

inte llectual property by WTO countries. Traditional knowledge associated 

\;\;ith med.icinal plants fulfils all the criteria of the aforesaid linguistic definitions. 

World Intellectual Property Organisation 's (WIPO) concept of intellectual 

property (2008)5 is also in the similar line which implies that intellectual 

property shall include rights relating to inventions in all fields of human 

endeavour (but under WTO-TRIPs regime is not an accepted): 

Intellectual property, very broadly, means the legal rights wh.ich result 

from intellectual activity in the industrial, scientific, literary and artistic 

fields. Countries have laws to protect intellectual property for two main 

reasons. One is to give statutory expression to the moral and economic 

rights of creators in their creations and the rights of the public in access 

to those creations. The second is to promote, as a deliberate act of 

Government policy, creativity and the dissemination and application of 

its results and to encourage fair trading which would contribute to 

economic and social development. 

Hence, it would be wrong if traditional knowledge is left out of the 

purview of dynamic nature of intellectual property rights. 

A serious concern is that there have been hundreds and thousands of 

instances of bio-piracy in the form of patents over the medicinal properties 

1 The Oxford English Dictionary, Vol-VII , I 068 (2"''. ed. _199 1 ). . . ,., ,., ,d 

4 The New Shorter Oxford English Dictionary On Historica l Pr111c1ples, Vol-I, 1.J87 (.J 

ed. 1993). 
L PROPE RTY 

5 The Concept Of Intell ectua l Property, WIPO IN TEL LECTUA 

HANDBOOK (May. 16, 2014, 08:33AM), . . . . . . ,; 89/ 

http :/ / www. w i po. int/ ex po rt/s i tes/ www/ free p u b I 1ca t I ons/ e 11 / 111 tpr ope r t) 4 

wipo_pub_ 489.pdf. 
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Klf'l'./1111mal 0J .1

111 
•• , 1 k )wlcdgc. The patentees all over th , . d' , trad1t1ona t1 ( d ' . c associating with In ,as I s have in vented the me icinal propcrtico · ti y themse vc. . , world claimed that ,e of excessive research which are novel and non. 

of the herbs or plants by wa~ uch ex isting knowledge or prior art in this 
. t . and there is no s d. l obvious 111 na u, e reported in Times of Jn 1aJ (2009): 

area. Some of the examples were . . . . 
. d t . t obesi ty. However 1t 1s found that m a s1ddha Ginger is patentc to I ea . c b . .. . f · )er-root arc used m a treatment I or o es1ty. C1trus-preparat1011, extracts o gmg . . . . . . . 
• t d to treat skm di sorders and mJunes. It 1s recorded in peel extract 1s paten c . . 

/\ d. t 1c as a key 1·11gredient to treat skm diseases. Phyllanthus-amarus yurvc 1c ex1..<; . . . . . . . . . 
is patented for the inhibition of the reph~at1?n ~~ a nucl~os1d1c mh1 ~1tor 
resistant retrovirus and/or a non-nucleos1de mh1b1tor-res1stant retrovirus, 
wherein said retrovirus is an HIV lndian traditiona] texts show the drug is 
used for immuno-supressive emaciating diseases. Brassica-rapa is patented 
to nonnalize bowel function or for the prevention of colonic cancer. Unani 
has prescribed it for the purpose ofstomach ailments." Researchers found 
that in Europe one company had patented an Indian creeping plant-Brahmi­
Bacopa-monnieri for memory enhancer. Another patent was awarded for 
Aloe Vera for its use as a mouth ulcer treatment. 

These are n~t th~ ends. There are patents on Kumari-(Aloe Barbadenis), 
Amal~- _(Cassia Fistula), Kala Jeera- (Cuminum Cyminum) Harad­
~;~nni~~ha Chebula), As~~gandha- (Withania Somnifera), Kali Maricb-

1per igrum), Erand- (R1cmus co . ) Am 
Jar Amla-(Phyllanthus Am mm urn~ , la- (Phyllanthus Emblica), 
Hirta), K.arela-(M d'. ar~s),An_ar-(Pumca Granatum), Dudhi- (Euphoria omor ica Charant1a) Ra . . Serrato), Jangli Erand- (J , ' ngoon-Ki-Bel, Shallaki-(Boswelha 
Ran , ' atropha Curcus) Bh Am . . . goon Creeper-(Quis"U' 1 . . 1 d' u . la- (H11lanthus N1run), 
(T ' '1 a IS n 1ca) A · (rr . . mospora Cordi fo lia) Chh ' rJun- 1 ermmalia Ariuna) Guruchi-J · ' otagokhu _ ('I' · ~ J ' UJuba),Adrak.ha-(Zinz,·b,.r()ffi . ru nbulus ferrestris) Ber- (Zi7Vphus (W d · - " 1cinale) I , .. ' L.,; 00 fordia Floribunda) N '"' ' ~al.Jira- (AchyranthesAspera) Dhaya-Newsp· ' eem- (;\:,,· d' h ' aper reported7 (2009): .a irac ta lndica) etc ." Guardian 

i I d. n ia Protect!> R . . -
Februa 2 · cmed1es fro , 
71 d'· ry 7, 2009, at 01 . m hircign Pate t · , , , , n ia Moves t . n s I lit • l'IMJ' .) (Feb. 22 20· 0 Protect Trad·i· ' ' :.S Of INDIA (New Deihl , 09 1-17 

11ona l M d ' . traditional-me ' . . : l'M), hit .1 <; 1c1nes fro : . 
d1c1nes. p. lwww.guaruian .c~ ~ orc1gn Patents, THE GUARDIAN 

· k/world/2009/ feb/22/ india-protect-
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The scientists in Delhi noticed an alarming trend th b. · 
. - e 10-prospectmg of 

n~hmil remedtes by companies abroad. After trawling through the records 

?t the global trademark offices, officials found 5,000 patents had been 

tssu~~-at a cost of at least 150 million dollars for ' medical plants and 

traditional systems·. More than 2,000 of these belong to the Indian 

systems of medicine." It shows that there are open and clandestine attacks 

on traditional knowledge of India from different corners of the world. 

C0111111ercialisation of these patents yields huge profits to the foreign 

multinational companies and others and traditional knowledge holders 

do not get their due share of the profits. 

Apart from this conventional form ofbio-piracy, there has been another 

form of its in India i.e. commercialisation of the traditional knowledge 

associated with medicinal plant-genetic resources of India without paying 

for their use or sharing the benefit. This type of wrong ad unfair use of 

traditional knowledge poses an actual and potential threat without any public 

or government's notice or attention so far over the years. Bio-piracy occurs 

in the sense that there is no payment for the commercialisation of society 

oriented intellectual property i.e. traditional knowledge. The holders of such 

knowledge do not get its due share and the whole profits are usurped by the 

others. This form of bio-piracy is rampant in all over India, but is not regarded 

as bio-piracy resulting in the gross violation of intellectual property rights. 

The bio-piracy occurs due to the production and marketing of ayurvedic 

medicines by various companies and trusts in India, by utilising traditional 

knowledge of medicinal plants. Some of them are Divya Pharmacy ofDivya 

Yog Mandir Trust, Shree Baidyanath Ayurved Bhawan (P) Ltd, Dabur India 

Ltd, Himalaya Drug Company etc. The issue is that these companies and 

trust have huge annual turnovers and are earning immense profits from their 

business with traditional knowledge. They do this by using the active bio­

chemical components of the genetic resources of the medicinal plants. ~~ey 

get information and lead from the centuries old traditional knowledge,_ut1hse 

and subsequently commercialise them for profit making without paymg for 

the use of society's intellectual property or without sharing the profits. Though 

they have not obtained patents because the patents c~ot be granted for 

Traditional Knowledge in India, is not serving any frmtful purpose. To do 

the production and selling business they do not need patent at all. The 
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I I I \ t lt'lff\' • h . TKDL 
k ill .l, •1111111/c •f " " tlll ' tTsing. is e1t er m or is . 

. I thev arc u t t h in 

tmditit)nnl k1wwlcdgc " ·hie~ f' '. But no law can prevent t em from doing 

nubl ic- usl'. m)t dtKllllll't~tcd s~1 ~u, . , t . ditional knowledge holders or paying 
t . l , ,11ts with t ,e w . ty f b' . 
, (, " i thl1ut shnnng 'l 11l · t set-up. This new pe o 10-p1racy 
- tn· . n the pre sen 1 · d . 
n1Ynlt\ tt1 thl' c-oun . 1 ted allowed or lega tse m India. The 

· · . , _ . ged. promo • 
l " ·ithout pntcnt) ts LllL~H~tn Id knowledge does not benefit deserving 

. . h I lndw s century o 
point 1st at un ess . "_ : 1 ·n all the monetary benefits stemmin 

. ~tl · t · ittewpeopeuswt' g 
sections ot 1e_ soc_ie ). _k 1 

dge unless society can get its dues from the 
fr 1111 the appl 1cation ot now e · . • • d 

'" . . . -ti knowledge it is m1sappropnatton an economic 
commercwhsatton ot ,e ' . . d . d f . 
. . . . 1 

· h · Over here the society 1s epnve o getting its 
m1ust1ce to t 1e soc1e,., · . . . 

· · · hts Tlle law should strive to ensure economic Justice to the 
econom1c nir . . 

· h .. the kiral framework should be flexible enough to balance society's 
soc1e, ,. ~ 

econo~c interest or right with others. Otherwise role of IPR law would be 

losing its rele\'ance in socio-legal-econo-political set up of a country. Where 

for paucity of fund. so many socio-ecomonic welfare measures are not initiated 

in India but go\'ernment is not exploiting the opportunity and allowing private 

bodies to earn huge amount of money and misappropriate huge sum from 

sociery·s share. 

Difficulty arises because present legal framework and the society do not 

treat the non-patent of commercialisation of Traditional Knowledge as 

unlawful commercialisation and violation of IPR. Difficulty arises because 

con~pt of bio-piracy does not cover this type of commercialisation of Indian 

trad1lJonal knowledge Ace t d . . . . 

t. f . · ep e concept of b10-p1racy is patent-centnc 1.e. 
gran mg o patent by ignoring . 
as • or suppressmg existing traditional knowledge 

pnor art so as not to be treated I 
Vandana Shiva8 (2001 ): 

nove and non-obvious. According to Dr. 

Biopiracy refers to the use of. . . 

the exclusive owne h' mtelJectual property systems to legitimise 
b' . rs tp and co t I . d 
1olog1cal products d n ro over biological resources an 

n · . an processes th th · ·o 
. on-industrialized co . a ave been used over centunes 1 

mdige untnes Pate t 1 · · d 
. nous knowledge th · n c aims over biodiversity an 

genius of th at are based h . . • and 
th · e people of the Th· on t e innovation creat1v1ty 

e collection, study and ird World are acts of biopi;acy. It refers ~o 
commercial. . uc 

s izatton of biological and gene 
Dr. Vandana Sh. 

iva, Patents: Myth 
s And R 1· 

ea ity, 49 (200 I). 
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New Typ e of Bio-Piracy and Misappropriation .. . 

resources with out the free and prior in-iormed con t f 

. . 
sen o source 

c_o1nmw11ties and countri~s, an~ the application of in tellectual property 

n ghts on these resow·ces 111 their favour. 

. The a_f01:e-~aid concept of bio-piracy has a limited scope; it does not 

m~lude w~thin its ainbit some other forms of commercialization of society­

onented inte llectual property (without having exclusive control and 

1nonopoly). Time has come to widen the concept of bio-pi racy and to look 

beyond the conventional type ofbio-piracy, so as to include ' non-payment of 

royalty or absence of benefit-sharing for the utilization ofTK'; whether it is 

with patent or without patent does not matter. 

II. Examples of Non-Patented Commercialisation of TraditionaJ 

Knowledge of India 

A.Ayurvedic Medicines of Divya Yog Mandir (Trust): There are several 

hundreds of ayurvedic medicines produced by Divya Pharmacy using different 

parts of medicinal plants. Some of the examples of these ayurvedic medicines 

are: 

1.Divya Medohar Vati9: Useful in obesity and hyperlipemia: (1) First 

removes the disorders of digestive system and then reduces the extra fat and 

makes the body beautiful, compact, lustreful and active. (2) Especially useful 

in thyroid disorders (hypo and hyper thyroid), rheumatic arthritis, joint pains, 

pain in lumbar region and knee joints. (3) Digests the medas (fat) in the body 

and nourishes the successive tissue elements viz. Bone, bone-marrow and 

sukra (semen). 

SJ. No. 
Medicinal Plants Used 

I. 
Amla-Emblica officinalis 

2. 
Baheda- Terminalia belerica 

3. 
Harad-Terminalia chebu.la 

4. 
Kutki-Picrorhiza kurroa 

h . A R rtorie Of Proven Miraculous 

9 Vaidyaraj Acharya Ba lk.rishan_, Aushadh Oars an. epo 

Ayurvedic Remedies By Swami Ramdev, 15 (2005). 
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(
/,(I ll ' (/I ll • I . N ishoth-Opercul ina turpethum 

Viavidang-Embelia ribes 

------~H-r.arad chilka-Terminalia chebula 

5. 

6. ------
7. C 01111 nip ho r a mukul 

8. 
Shilajee Asphaltum 

9. 

10. 
Babu! gond-Acacia arabica 

02 Dh-ya Udara-Kalpacburna10: 

fv1ain Ingredients 

Therapeutic Uses 

Yasti-madhu (mulethi), Misreya (saunf), Svamapatri 

(sanay), Revana-cini, Sata-patri (rose-flower), 

Haritaki Gangh harad), Misti (sugar-candy) etc. 

(1 ). It is pitta-alleviating, mild purgative and 

non0evacing medicine.(2). Clears bowls and removes 

constipation, does not cause any type of burning or 

other complications in intestines(3) Stimulates 

digestion and digests 'ama' (undigested material 

caused by impaired digestion and metabolism). 

03. Divya Kaya-Katpa Kvatball: 

Main Ingredients s d f . 
Hee. s O Bakuch1 (bavachi), Cakra-marda (panavad), 

ardidra (turmeric), Daru-haridra bark of Khadira, 
see s of ka · . ' 
( .1 . ranJa, bark of n1mba Manjistha Amrt3 

Dge1 voy)d, Kirata-tiktata ( chirayata)' Kutaki C~ndana, 
a- aru U b ' ' 

Therapeutic Uses , s a, Drona-puspi, etc 
( 1 ). Cures all ty 
(obstinate k' P~s of skin diseases, eczema, kustha 
( s In d J seas . 1 . r da 
filariasis) .(2). Cle es inc ud1ng leprocy), S 1pa · 

ans bowels and helps in obesity. 



04. Divya Gais11-l-h1rn Churn:1 1:: 

\ lain lngn.-Jit'nt~ . \ imn1..,d,1 lajm·nyan). ~ luricn (hlncl Jk'pper). extrnct 

1.1 f l t'tmm. Jimkn (cum in seed). Blnck salt. Jangha 

I haritaki . Hingu etc. 

( l ). Digests food. so there is no occurnnce of gas. 
- -

a~idity etc .. cuused by incligestion.(2). lnstantaneously 

ct~s teeling of heaYiness of abdomen. tlat11lence. 

colic pain and anorexia after food.(3). Thjs chuma 

keeps away the gas from abdomen. 

05. DiYya Asmarihara Rasa 13 : 

\ Iain Ingredients YaYa-ksara~ ~Iuli ksara. SYeta-parpati. Hajarala. 

Yahuda etc. 

Therapeutic Cses ( 1 ).It dissolYes deposited calculi and takes it out of 

the body: relieYes complications as well as pains 

caused by it; removes oedema and pain of kidney; 

stops the tendency of stone formation . If used 

regularly for some time, patient gets relieved forever 

and no chance remains for stone-formation.(2).Cures 

the burning sensation in the urine and takes out 

deposited toxins from the body. 

06. Divya Stri Rasayana Vati14
: 

~1.ain Ingredients Putranjivaka, Sveta candana, Kamala, Daaru-haridra, 

Vamsa-Iocana, Silajatu (mineral pitch). Satavari, seeds 

of Sivalingi , Parasa pipaJa, Madhu-yasti, Triphala, 

Ambara-dhana, Bijabanda (seeds ofba1a),Ama1aka, 

Asoka, Mayura-piccha bhasma, Naga kesara. 

Asvagandha, deva-daru, Guggulu (pure) etc. 

12 Id, at 5. 
n Id, at 2. 
1
" Id, at 16. 
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kl . 1) c ures a ·rhag1a, irregu arity in 
1 5 ( . menot 

Therapeutic l se I ucorrhoea, . . lower abdomen or lumber e . pa111 tn . 
111enstruation, f 1 in excessive bleeding during 

. 2) Very use u . . nkl 
region.( : 3 .Useful in cunng_ wn es on the 
menstruatio~1

-( ) b low eyes, feeling of exhaustion 
f; dark circles e 
ace. 1 . ess 
. l body and azm . 
111 t 1e 

. d t ka Rasa . . -
07. DhJa Pi an a ( . yan) Nirgundi, SobhanJana (sweet 

I~ 

~Main Ingredients A'amoda aJava ' 
J dha Rasna, Musta, Maha-Vata-var) Asvagan , . .

1 
. (M' 

. ' Rasa Pravala pistl, S1 aJatu meral V1dhvamsana ' . 
pitch), Moti-pisti, Kupilu ~ure ), H1raka bhasma, 

1 Amrta YograJa guggulu, Mandura Dasa-mu a, , 
bhasma, Svarna-maksika bhasma etc. 

Therapeutic Uses Useful in Joint pain, Arthritis, Lumbar pain, Cervical 
spondylitis, Sciatica, gives immediate and permanent 
relief in all types of bodily pains. 

08. Divya Shilajit Rasayan Vati: 

Indication-Useful in Diabetes, Fatigue & General Debility: "Divya 
Shilajeet Rasayan Vati Produces positive effect on vatavahini nadi (nervous 
system), kidneys and channels which carry virya (semen). Divya Shilajeet 
Rasayan Vati v~yu-alleviating, promoter of strength and the quantity of semen 
(spe~topo~tic). It particularly useful in night fall swapnadosha, prameha 
(obstmate unnary diso d · I d' . 16 " 

r ers me u mg diabetes) and leucorrhoea • 
SI. No. 

l. 
Medicinal Plants Used 

2. Ashvagandha- Withania somnifera 

TriphJa Churn- Emblica officinalis Terminalia 
bellirica, Terminalia chebula ' 

is Id, at 8 
16 HERB . 
6·10 AL CUR£ IND1 · I, 
. PM), http:// A, D1vyaShila.. 21 201 

WWw.herbalcureinct· Jlt Rasayan Bati For Impotence (Aug. 'Jl ht1rt· ia.com/s . . . saya . wam1-ramdev/divya-sh1laJeet-ra 
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I 3. Bhoomiamla- Phyllantus urinaria 

I 
4. ShjJajit-Asphaltum 

. 
09. D1vya Mukta Vatt: 

It is a unique ayw·vedic s 1 f fi h 

ressw-e inso1 . . o ~ i~n or ypertension that cures high blood 

~ffectiv~ly in ::iat~1d ~'<1_ety w1thm a perso~ and thjs herbal medicine works 

ing a signs of hypertens10n such as anxiety s ndrome 

~leebpllessness, rest1~ss legs, etc. it has no side effects and high,lyyeffectiv; 

er a remedy for lugh blood pressure11" 

I 

SI.No. 
I Medicinal Plant Used 

0 I. Bramhi-Centella asiatica 

02. Shankhpushpi-Convo1vu1us pluricaulis 

03. U grgandha-Acorus calamus 

04. Ganj van-Onosoma bracteatum 

05. Jyotishmati-Celastrus paniculatus 

06. Ashwgandha-Withania somnifera 

07. Giloy-Tinospora cordifolia 

08. Praval pishti-Incinerated oxide of corraliumrubrum 

09. Mukta pishti-Mytilus margaratferus 

10. 
Jatamansi-Nardostachysjatamansi 

I 

(B). Ayurvedic Medicines of Dabur lndia Limited: Few ayurvedic 

medicines of Dabur India, are selected to show them as exrunples, though 

there are many Dabur products using the medicinal plants and utilising the 

public domain Indian traditional knowledge 1
8

• 

17 HERBAL CURE INDIA, Divya Mukta Vati for High Blood Pressure (Aug. 20, 2011 , 

7:40 PM), http://www.herbalcureindia.com/swami-ramdev/divya-mukta-vati .html. 

18 DAB UR, Products (Aug. I 6 , 2 011 ,3 :30 PM), http ://www.da bur.com/producrs-

Consumer%20Health%20(0TC). 
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Indication 

Medicine 

Dabur­
Broncorid 

c omposition 

. I Cl al (Albizzialebbeck): 
Sh1rees 1 1a )· 

Kantakari( Solanumxanth~ um ' 
Gokshur(Tribu)usterres_tn s), 

Yashtimadhu (Glycy~hJz_a . 
glabra): Karkatshring1 (P1stacia 

integrima): Vasaka leaves 

As a prophylactic;;--­

Asthma management 

Breathlessness & Co~ h 
. d . g 

associate with 

Bronchial Asthma 
' 

Allergic bronchitis 
' 

COPD 
(Adhatoda vasica) L - -t-~==-:.=.-_:_-:-~~1--;;-:;=:-------
Ashok Chaal (Saraca indica); Relieves 

Dabur­
~1ensta 

Dhataki Pushp (Woodfordia DysmenorrheaCorrects 

fruticosa): Nishoth (lpomoea DUBStrong estrogenic 

turpethum); Kalaunji (Nigella like activityRestores 

sati, ·a): Ajwain (Tachyspermum Harmony of 

am.mi): Shunthi (Zingiber Womens 'Health 
Recommended in Poly 

Cystic Ovary Syndrome 

(PCOS) 

officinale ); Amla (Emblica 
officinalis); Bahera (Terminalia 

belerica); Hareetaki (Terminalia 

chebula); Mustak (Cyprus 

rotundus); Safed Jeera 
(Cuminum cyminum); Vasaka 

(Adhatoda vasica); Pippali 

(Piper longum); Ghrit Kumari 

(Aloe vera); Daruharidra 

(Bereberis aristata); Chandan 

Red (Pte~ocarpus santalinus ); 

~asth1 (Mangifera indica); 
Hmg (Ferula asafetida). r.1.~~~ ~ -L-------

D ab u r - Ashwagandha (Withania General Weakness; 

Chronic fatigue 

syndrome; Anxiety 
Stresscom somnifera) root extract. 

Neurosis; 

Stresslnsomnia; d 
Restores Physical an 

_______ _J~ M~e~n~ta~l~he~a~lt~ 
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Dabur Ingredients: Shilajit. General benefits: Shilajit: brings 

Shilajit Swarna Bhasma about balanced and harmonious 

Gold (Gold). Kesar health. It acts as a restorative 

( Saffron), Kaunch Beej tonic, slowing down wear and 

(Alkushi), tear of body tissues, which in tum 

Gokhslm.i. Ashwagandha. delays ageing. Shilajit increases 

Lavanga, Safed 
the vigour & vitality. Gold: 

Mushali, Jaiphal, 
increases strength , improves 

vigour and vitality. Saffron: 
Akarkara, Barahikand, 

A nervine tonic; has anti-fatigue 
Bedarikand, Yashada property. Alkushi: helpful 
Bhasma, in spermatorrhea. Ashwagandha: 
Dalchini, Karpur, Rejuvenating properties. Safed 
Raj at Bhasma & Mushali: Well-known nutritive 

Nutmeg oil. tonic 

Ingredients: For stronger immunity-

Dabur 1.Amla Immunity is that mechanism by 

Chyaw- 2. Ashwagandha which body of human beings is 

anprash 3. Pippali protected from invasion of external 

4. Keshar 
bodies through its own 

5. Guduchi 
physiological or artificial means. 

6. Karkatsringi 
The immune system is the 

collection of organs and tissues 
7. Satavari 

8. Vidarikand 
involved in the adaptive defence of 

a body against foreign biological 

materials. It may be broken down 

into the adaptive immune system, 

composed of four lymphoid organs 

(thymus, lymph nodes, spleen and 

sub-mucosal lymphoid nodules) 

and the group matile cells that are 

involved in the body's defence 

against foreign bodies. 
Chayawanprash may also be used 

to refer to the totality of a body's 

defence systems, encompassing 

both the adaptive immune systems. 
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KIi i .1,,,,,.,,,, ' . n ua Company: Only ten 
. . . s of H1nu1laya r M . ayurvcd· 

c A,·un'r<hr Mcdirtnc. {)Ut of many arc shown 1n the follow· 1c 
· ·. . • I ,0 Company . Ing1'i 

mcd1c111cs ofHimn a) l 1 w-mcnt1oncd plants a.re commonly k · 
. • 1 I of these -,c O now 

n,c mcd1c111a vn ucs d·. traditional knowledge and people have 
I 

n 
to the people as pa11 of ln ,an . a so 
\ . ng. them in their day-to-day li ves. 
1ccn us1 Indications 
Name of Name of 

Medicine Medicinal Plants ---
l·hmalaya Amla-Emblica ] .Cough, cold, sore throat & other 

amalaki officinalis respiratory tract infections. 

2.Premature aging. 

3 .Repeated episodes of respiratory 

infections, as an immunomodulat. 

4.Dyspepsia & Hyperacidity 

5.Skin disorders. 

t Piinalava Arjuna- As an adjuvant in ischemic heart 

;1quna TenninaJia disease. Hypertriglyceridemia (High 

aJJuna level of triglycerides in blood). Mild 

to moderate hypertension. As a 

preventive medicine in individuals 

susceptible for Ischemic Heart 

Disease. -
J!1mal:J)~ Ashvagandha- 1.General debility. 
a!-ihv.ig.11 ,JI 1~J Withania 2.As a daily health supplement to cope 

~omnifera with life's daily stress. f 
3 .Jn the prevention and treatment_ 0 • 

d ' es like 
many s tress re lated 1seas . 
. . . ag ing, 
artenosc leros1s, pre mature ' d 
arthriti s, diabetes, hype rtension an 

malignancy. 

4 .As an aphrodisiac. 

IQIIIM ALAYA 1)1, 
I . • lHrin ·,cc 1 · 

www. llrnalayawel lncs~ . L I ll ica ls ( Aug . 17 2 011 9 ·3 0 
... corn pro<.111cts/ I . . ' ' . 

· P Hu •naccutica ls/index .htm . 

pM), 
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Hinmlaya Braluni- I .Memory disturbances. 

braht1u 8 3copa 2.Behaviora l disorders. 

momuen 

Hin1alaya Haridra- I .Allergic skin di sorders 

haridra Curcun1a longa 2.Allergic respiratory disorders 

(allergic rhinitis, allergic bronchitis 

etc.) 

Hitnalaya Karela- Adjuvant in Diabetes Melli tus 

karela Mucuna pruriens 

Hitnalaya Neem- Skin disorders 

neem Azadirachta indica 

Hitnalaya Punarnava- l . Urinary tract infections 

punarnava Boerhavia diffusa 2.Edema (swelling). 

Hitnalaya Tulasi- I .Useful in dry or productive cough 

tulasi Ocimum cold and sore throat 

sanctum Linn 2.Mild to moderate respiratory 

infections 

Himalaya Vasaka- I.Productive cough 

vasaka Adhatoda 2.Bronchitis 

zeylanica Medic 3 .Bronchial asthma 

D.Ayurvedic Medicines of Sbree Baidyanath Ayurved Bhawan (P) Ltd: 

Baidyanath Company has so many ayurvedic medicines c01nmercialising 

Indian traditional knowledge. A few are enlisted for this research purpose20
. 

20 BAIDYANAT H, O ur Products (Feb. I 5, 20 11 , 8:46 AM), http ://www.baidyanath.com/ 

our _products_ list.php?catid=25. 
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Therapeutic Uses 

- ) 
- : No 

1 --- Active 
SI. Name of Ingredients 

A,•unicdic No. 
product -----Carum ajmoda Canninati ve and ~ 

,hran ark 1. antispasmodic. Useful in 
colic, flatulence, dyspepsia. 

, Ar:iuna gh1it Tenninalia arjuna Cardiac tonic and astring~ - · 
Used in breathlessness and · and Ghrita 
congestine cardiac failure. 

-., Ashok ghrit Sarca indica, Anti inflammatory and J. 

Caraway, Rice uterine sedative used as 
water, Rasot, astringent and gynecological 
bhringraj, Satava etc. diseases. 

4. Ashwagandhadi Ashwagandha Indicated in nervous debility, 
ghrit and Ghrita 

. . 
general 1nsomn1a, 

weakness and loss of libido. 

5. Brahmi Brahmi, Banch, Alternative diuretic and brain 
ghrit Kut, Shankhpushpi sedative, also useful in mania, 

and Ghrita epilepsy, insanity and mental 
disease. -

lU. Violation of S · ty O • · to 
Bl. . ocie nented Traditional Knowledge Leading o-p1racy 

. Those above mention d · . . . nlY illustrative Th . e ayurvedJc med1cmes are not exhaustive, but O 
. . ose instances . . ovet thousands and th .. are Just tip of the ice-berg. There are d ousands of su h . .c. ture and sold in the n t · 1 . c ayurved1c medicines being man lilac d 

1 a iona and mt . . aJ1 sma I compan1·es o t ernat1onal markets by many big med1un1 , . · r rusts. Th' . . . ' . . · 11 1s anot~er form of mi sap r . i_s way of utilisation and com1nerc1a1Isat10 ts, 
nothing less than bio-p~ ~priation of traditional knowledge breach of trus tv iracy and . I . ' er ; vio ation of customary intellectual proP 
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rights. While checking the Traditional KJiowled o· ·t I L'b 

. . , . _ 
ge 1g1 a I rary (TKDL)21 

1t 1s 1ound out that almost all the medicinal plant h th f h · ' 

. _ . 
s w e er any o t e1r parts 

1s us~d 0 ~ whole plant, by the above-mentioned companies and trust, it has a 

mentt~n 111 ~II the ancient lndian texts. The digital documentation shows that 

there 1_s wnt1en d~s_cription of the traditional knowledge of the prior art 

regard mg the med1cmal values of plants. 

. Various c?1_11panies or trusts, first of all, have not taken permission for 

using tl~e t:ad1t10nal knowledge i.e. inteJJectual property from any national 

or provmcrnl authority and any indigenous society so far; nor are paying for 

commercial use of society oriented inteJJectual property i.e. traditional 

knowledge. It has been possible because the Indian legal framework of IPR 

is not very strong and up to the mark; it is also because there is no 

con1prehensive sui-generis law to protect traditional knowledge related plant­

genetic resources, where the State taking the legal control of traditional 

knowledge and exploring various methods of commercialisation. Ignoring 

this type ofbiopiracy within the country, India has been attacking the incidents 

ofbiopiracy by other countries at the international level. This double-standard 

is weakening India's battle against bio-piracy. There has not been any protest 

or concern expressed against this wrong doing anywhere in the country. 

Though India has a very little system for TK protection in its patent laws, it 

has become a farce because without having obtained patent, companies and 

trusts are doing business on traditional knowledge and for utilising this, no 

benefit is going to the society or to the government. What they can do with 

patents i.e. commercialisation with monopoly in the market, they are doing 

the same thing without the patent but in competition with others. Thjs has 

been possible because WTO-TRIPs22 offer liberty to the member-cow:itri~s 

to frame their own IPR Jaws subject to minimum common standard which 1s 

silent on traditional knowledge protection. 

This clearly shows the a bsence of positive protection of traditional 

knowledge of medicinal plants in India. It has become everyone's property. 

21 TKDL SEARCH, Traditional Knowledge Dig ita l Library (June 2';- 2~14, 8:45 PM), 

http-//www tkdl res. in/tkdl/langdefault/common/G loba l_Search._asp. GL- Eng. WORLD 

i2Agreemen.t on Trade Re la ted Aspects of Intellectual Property Rights: Patents, / 1 · h/ 

TRADE ORGANISATION (May 24 . 201 2, 11 : 14 AM), http ://www.wto.org eng is 

tratop _ e/ trips _ e/ t_agm0 _ e.htm . 
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d SnnrtY · h 
1'1/T Jn11rnal nf lflll' an • ani es or trusts, Wit out Payin I 

'k I to the cot11P g 
AnYone can do business 11 e Y , ,. . formula. Though Patent Law of 

. . , bencfit-sha11ng . t d' • 
an\' royaHv or entenng an) . . 3 proscribes paten on tra 1t1onal 

. . . I uses 111 secl!Oll ' 
lndia as stated in vano~s c_ a -2:1 . 

d d' ectlv or mdirectly . . 
knov, \e ge \f • . . 

1 
or which claims anything obviously 

. I ·ch is fnvo ous d' 
An invent10n ,,.,, 1\ . d t ·al Jaws. The mere 1scovery of any 

11 establtshe na UI 
contrary to we c known substance or of the mere use of a 

rtY or new use 1or a 
nev. prope · 

1 
h known process results in a new product. A 

kno,\11 process. un ess sue . 1 . h . 
b • ed b . a mere admixture resulting on Y mt e aggregation 

substance o tam ) c: . 
· f the components thereof or a process 1or producing of the properties o 

such substance. Plants or animals in whole or _an_y part there~f other 
than micro-organisms but including seeds, vanetles and species and 
essentiaJJy biological processes for production or propagation of plants 
and anim~s. An invention, which in effect, is traditional knowledge; or 
which is an aggregation; or duplication of known properties of 
traditionally known component or components. 

It implies that though an invention though fulfils the criterion, can still be 
rejected b) any of the stated exceptions, but not a single provision does 
prohjbit afore-said type of commercialisation of traditional knowledge without 
payment or benefit sharing. 

IV. The Causes of Such Latent Lapses of Law 
I .Non-exploration of th . 

e scope m Drugs and Cosmetics Act 
The trusts or companie . . 

medicines und O s are manufactunng and selling the ayurvedic 
er rugs and Co t' I 

33N (e) . Thes . • sme ics Act24 under sections 33EEC ( c) anc 
e sections are to reg I· t ·h . . . . 

and sale of drugs b l h' u a c t e import, manufac ture distribution 
f ' u not ing to d . h > ' . . . 0 manufacture for th 1 ° wit II R as such. There is a proh1b1tion 

th t e sa e of ayurved · · t s 
a manufacture for th . ic, s1ddha and unani drugs. It sta e 

unan· d · e sale or for d' 't 'b · r 
• 

1 rug, rs not allow d , is n ut1on, any ayurvedic, siddha O. 
a hcen · e except und d · • t 

ce issued for such er an in according to the conditions o 
purpose p · 6 r 

' rescn ed by the authority. Moreove' 
21 Th ) 
24 e I atent Act N 
The Drugs A , , o. 39 of 1970 

nd Cosmetics Act N, INDIA ~ODE (20 I 4) 
' o. 23 of 194 . 

O, INDJA CODE (201 4). 
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there is power of Central Government to prescribe the fo rms o f licences fo r 

the manufacture or sale of !\yutvedic, Siddha or Unani drugs; there is condition 

subject to which such licences may be issued and the authority empowered 

to issue the same with the fees payable therefor; there is also provision for 

the cancellation or suspension of such licences where any provision or rules 

is contravened or any of the conditions subject to which they are issued is 

not complied with. With the exercise of such powers, the authority can ensure 

the payin ent of the royalty or benefit sharing formula with the holders. Nothing 

can prevent the authority to insert some other provisions to stop afore-said 

c01runercialisation but it has not been explored out by the authority. Though 

the governments are getting licence fees or other fees and different types of 

taxes from these companies and trusts, but it does not have any relation with 

the payments for the utilisation of traditional knowledge. 

2.Application of Trademark Act25 

Though there is no payment for the utilisation of intellectual property of 

society, but it would be wrong proposition that there is no IPR in the process 

of making or marketing of herbal medicines out of Indian traditional 

knowledge of medicinal plants. Suffice is to say that while manufacturing/ 

preparing/marketing the herbal medicines, the manufacturers can have trade­

mark for their products. While getting respective trade-marks, whatever 

payments have to be deposited, they deposit that amount of money with 

government. But in any way neither the payment is for the commercialisation 

of traditional knowledge nor is it granted by or on behalf of or for the actual 

holders of such knowledge. 

3.Non-Incorporation of WIPO Recommendations in National Laws 

If the aim of the battle against bio-piracy is comprehensive protection of 

traditional knowledge, then just restriction over granting of patents in area 

of traditional knowledge is not sufficient; it should take within its sweep 

each and every type of commercialisation of knowledge without benefit­

sharing and payment of royalty. It should include other ways of non-patent 

commercialisation without financial benefit to the ho lders of such knowledge. 

25T he Trademarks Act, No. 47 of 1999, IN DIA CODE (20 14). 
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I r /111r a11d Sm .. •· 1 >t'()t ''' t , ) 1·· , I 

,.;1/T ./11111•11(1 ,1 • !IPO's cndcuvolll . c..., ic no I rnd· . 
• d tl vo11r in~ . . . 1· . ti , ,, ll1onn1 

- . iroach ttn s a . . , . Revised Prov1s1ons o, le rotcc1i 
l lnsapr . , , Obiect1vcs. . .., . p: .· ,, . on ()f 
1,. owledge: Poltc~ • 

1
. ()hi· cct ivcs and C 01 c 1111c1plcs of w,,,( 

""n ... 1,d , Po ,cy . . l . . ))1 

T ditional Know e gc f UNO. The Policy O )JCct·1vcs urc: 
ra ·aliscd agency 0 

,o l 0) the spect ~ · · I k I d · 
l- · . 1. t ' . ,wturc of trnd1t1ona now c gc, including. 

. · e the ho ts 1l: • . • • • 
1 
11s 

(1) Recogntz 1 . 
pt)rtnnce: (11) Promote tcspect lor trndili 

· · tellectua ttll . · 0na1 
economic. 10 

. ( "' ) Promote conservat10n and prcscrvatio, 
·l dge svstems. 111 . • 

1 of 
knov, e .· ·I d . (iv) Empower holders of trad1t1onal knowlcd 
traditional kl1o,,, e ge. · d' · aJ 1, . I gc 

·led tl distinctive nature ot t:ra 1t10n KJ10W edge systcrn . 
and ackno,1' ge 1e . . . s, 

S t traditional knowledge systems, (vt) Contribute to 
(Y) uppor .. c-. • • . 

_c dim, traditional knowledge; (vu) Repress un1aJT and inequitable 
s111 el!llar ... . . c: d 
uses~oftraditionaJ knowledge; (viii) Ensure pnor m1orme consent and 

exchamies based on mutually agreed tenns; (ix) Promote the fair and 

equitable sharing ofbenefits arising from the use of traditional knowledge; 

(x) Promote community development and legiti1nate trading activities. 

The Core Principles-General Principles are: (a) Responsiveness to the 

needs and expectations of traditional knowledge holders; (b) Recognition 

of rights; ( c) Effectiveness and accessibility of protection; ( d) Flexibility 

and comprehensiveness; (e) Equity and benefit-sharing; (f) Consistency 

with existing legal systems governing access to associated genetic 

resources; (g) Respect for and cooperation with other international and 

region~ i~truments and processes; (h) Respect for customary use and 

tr~s~ssion of traditional knowledge. The Core Principles-Substantivt· 

Pnnc1ples· I Protect· · M' • • · E ·t bk 
· : 10n agamst 1sappropnatton; 2. Farr and qui a 

Benefit-sharmg and Recognition of Knowledge Holders. 

From these directives th . · · the' 
dy · ' e message becomes clear it vindicates 

nam1c nature ofIPR r t . . . ' . I dia 
to update ·1 TK P_ 0 ection; 11 also expects all countries including· 11 , 

1 s · protection- th TK . . . · at1111 

and appreciativ fd' . ' e protection should be mclus1ve tn 11' 

eo 1vers1fiedf r· orms o · mtellectual property. 

u.Th 
e P~otection ofT . . . ,: 

Protection of T . _rad1t1onal Know I d . . . . . s 1or 1h 
Recomme d . radnional Know( d e g~. Policy Objectives: Revised Prov1s101\. ,,, jP() 

R n at1ons f t e ge Poltc Ob' • . · I '' 0 1 v, · · 

esources, Trad· . o ntergovernmen y . ~ect1ves and Core Pnnc1p es Gt:11~111 
6 to I 0, 201 0 u'~~~ial Knowledge an;~

0
~~mm1ttee on Intellectu~I Property ,a1~t:ct:n1l11•r 

IS. 20 1 I 6·3o l)M lore, Seventeenth Session Genev,i. I 
' · ) htt ·/ ' · d , 111111 · 

' p. I www.wipo.int/tk/en/tk/1n ex. 
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4. Non-Application of Public Trust Doctrine at Policy Level 

A_ ne~ di1nen~ion to the protection of TK is application of , Public Trust 

Doctrine . According to Professor Sax as referred by Supreme Court21 (1997): 

The doctrine pri111arily rests on the principle that certain resources like 

air, sea, waters and the forests have such a great importance to the people 

as a ,;vhole that it would be wholly unjustified to make them a subject of 

private ownership. The said resources being a gift of nature, they should 

be n1ade freely available to everyone irrespective of the status in life. The 

doctrine enjoins upon the Government to protect the resources for the 

enjoyn1ent of the general public rather than to permit their use for private 

ownership or commercial purposes. The doctrine imposes some 

restrictions on the governments: Three types of restrictions on 

governmental authority are often thought to be imposed by the public 

trust: first, the property subject to the trust must not only be used for a 

public purpose, but it must be held available for use by the general public; 

second, the property may not be sold, even for a fair cash equivalent; 

and third the property must be maintained for particular types of uses. 

The Supreme Court while explaining the doctrine further observed: 

Our legal system-based on English common law-includes the public trust 

doctrine as part of its jurisprudence. The State is the trustee_ of all natural 

resources which are by nature meant for public use and enJoyment. The 

. d legal duty to protect the natural resources. 
State as a trustee is un er a . . 

t J:. public use cannot be converted mto pnvate 
These resources mean ior ' 

ownership. 
. R rt2& (2010) finds that from about "70 per cent 

Environment Audit epo . ed so far 45 000 are plants. 
. 1 of India are survey , ' . 

of the total geographica area . . . thetn But what matters most is 

d. · J ropert1es tn · 
Most of them have me icina P . . 1 k wledge with those medicinal 

· Id trad1t1ona no 
the associated centuries 0 

I S C.C. 388 (India). , -3 T H EM E: 

i1M C Mehta v. Kamal Nath , ( 1997) l N. o I 7 of 20 I 0-2 0 I I ' C hc1p te~t· 1' org/s ites/ 

· · · R l Re por · · d '•iwaterpo1 c1 • 

isEnvironment Audit et9o;O I 4 4 : 17 PM) ,http ://www.1~ ~ AG 20I0-2011.pdf. 

BIODIVERSITY(June . . . ' to ,. 20Audit%20 Repo1 t 
/fil /Env1ronmen , o 

indiawaterportal.org t es 31 



, · t 
(Vr,111 

/ ~(}(/{' I' 
111,, 

K /IT Jo11r11r1I r!f U11r '1111 
' • • • 

1 ~1,, 1 

. . 1 k wlcdgc is an integral ancJ 111al1cnc1blc corn 

,, I\ 1rnd1t1ono no . d Pone 

plants . s _. . . )urccs oflndia, 1t comes un er the amhit f ' nt 111 

. . I I• ,1 -gcnc11c ,cs( . . . . o n h 

mcd1c1na P •
11 

1 
. , )t,text Dircct,vc Pnnc1plc of State 1, 1

. 
11 l1r 

. ' 1n t 11 s C( • () ICy"J 

trust ~oc~n n~ · .. ·I vant the said Article 1s as fol lows: "The St, t ri1 

Const1tut1on 1s very ie c . h' a c.~h~11 

· . . 1. 
t wards securing-that the owners 1p and control r 

direct it s po icy O · • • . .1· ' b d 01 lht 

. . of the community arc so u 1stn ute as best to suh 

matennl rcsou1ces . ., . d .. ,, . . · serve 

d " the genesis of publtc trust octrmc ,n India is r 

the common goo · · . . · 1ounq 

here as it speaks for material resources hav1~g ~evenuc gcncratmg capacity 

The doctrine· is a dynamic concept and not I 1m1te~ only t~ ~atural resource; 

but includes all material resources of the country J.e. trad1t1onal knowledge 

etc. where the goven,ments are the trustees of the people. In Centre for 

Public Interest Li ti gation vs. Union of India30 (2012) and in a receni 

Presidential Reference case31 (2012), Supreme Court applied this doctrine in 

the matter of scientific and technological knowledge regarding 2G Spectrum 

i.e. those matters not fa11ing under the domain of only natural resources. It 

would be quite 1ogical to apply the doctrine in the area of traditional knowledge 

re]ated to medicinal plants of India, where no individual is the legal ownerof 

this inte]lectual property. As it is not to be patented as individual intellectual 

property-the logical corollary is that it belongs to the society from the IPR 

law perspective, where the society has stake-holders over all the profits. 

5.Lacuna in Biological Diversity Act 

. A~sociated traditional knowledge of medicinal plants belongs to bio· 

ctiversny of~e country. But the non-patented commercialisation of traditional 

knowl~ge 1~ not pr~ve_nted by Biological Diversity Act32 , with wh~tever 

~hrot~ction might be in it. Object of the Act directs the fair and equita~k 

s anng of the benef·t . , . . 
, nd iD 

, . 
1 s an sing out of the use of biological resources d 

associated knowledge It . t· . ·ess IL1 

b' I • ., . . · s section 3 is regarding ' regulation o acl: . 

10 ogical d1 vers1ty } . 
Jert~( 

biod' " .· • w 1ere cert.am persons are not allowed to unt • 

1vers1ty related acti ·c.. . . . . 1) ·vers11~ 

Authority wh · 1 
VJ Jes WJlhout approval of National 810- 1 hall 

ic, states that no person reforrc<.J lo in sub-section (2) s , 

:}~UIA CCJN S'I c . 
c cn1rc lor JJ : ) I INDIA . Art 3') ·I 

" Nil lU111I fl ublic lnt c.: rcl)[ I iti ,. ·: ' c.: . (h). diH)· 

'"I ltc Hiol c~uurccs Allocati~n gt't' v. 1 Jnion of India (201 2) J S.C.C. 1 ( Ill 

ogical l)ivcr1,ity A ct ' N':> {c, (2_01 2) IO S.c.c'. 352 (India). 

' . I~ t) f 2002, INDIA CODE (201 4). 
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without previous approval of NBDA bt . . . 

· • 
, 0 am any b1olog1cc1 I res . 

in India or knowledge associated ti r . ourcc occurring 

. . . iereto to r rescc1 rch or fo r . 

ut11Izat10n or fo r bio-su1·vey arid b,· t · 1 · . commercia l 
o-u 1 1zat1on Th . 

required to take the approval of the NBD;\ d ~ persons who shall be 

who is not a citizen of India; (b) a citizen ofl udn .,er shs. \ ',) arc (a) a_ person 

d fi d · ~ n 1c1, w o 1s a non-resident as 

e ine in s. 2, c l. (30) of Income-Tax Act J 96 1 · (c) a bod . 

association or · · · . ' ' Y corporate, 

. or~~•zat1on_- (1) n?t mcorporated or registered in India; or (ii) 

mc?rporated or iegistei_·ed 111 India under any law for the time being in force 

w~ ch has any non-In_dian participation in its share capi tal or management. 

This shows that t~e~e 1s_no restriction on other Indian citizens and companies 

to hav~ comm~r~1ahsat10n of knowledge associated with biological diversity 

regard1~g med1c1nal plants without the approval of NBDA. Hence, when s. 

18(1) directs NBDA to regulate activities, to issue guidelines for access to 

biological resources and ensure for fair and equitable benefit sharing, it has 

to be understood in a very limited way which does not cover non-patent 

commercialisation ofTK. Another instance oflimited protection is its s. 6. It 

states that no person shall apply for any IPR, in or outside India for any 

invention based on any research or information on a biological resource 

obtained from India without obtaining the previous approval ofNBDA. The 

NBDA may, while granting the approval under this section, impose benefit 

sharing fee or royalty or both or impose conditions including the sharing of 

financial benefits arising out of the commercial utilization of such rights. 

This patent-centric approach even goes against the very object of the Act 

itself. 

On the other hand, s. 21 is about equitable benefit sharing by NBDA: It 

shall while granting approvals under s. 19 or s. 20 ensure the terms and 

conditions subject to which approval is granted, secures equitable sharing of 

benefits arising o ut of the use of accessed biological resources, their by­

products, innovations and practices associated with their use and applications 

and knowledge relating thereto in accordance with mutually agreed terms 

and conditions between the person applying fo r such approval, local bodies 

concerned and the benefit claimers. This provision though can offer some 

protection, but neither it was explored nor utilised properly. 
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v i\ fonclud•nl! . ·er protector (not owner) of the nat 
· ' 1 dcr preset' · UraJ 

As tht' State is the hn .- l ~esources i.e. traditional knowledge associated 
· l d1· n° 1nntet w • · 1· (except th kn "' ources tnc u . e t"ts sovereign powe ose ow\ect n:s . . . . ,t , because o t ~ . ge 

" ithinedtcmnl.p_l~ · · ·t1 1 , tribal or village society). As a trustee of tJ 
'd t tted " 1 l t 1e d . 1 · le 

which are t · en 1 
. . -d to distribute an con11nerc1a tse the sarn 

ltl oh it ts etnpo"'ere . . . e, 
people. n 10ue t·d· tt·'bution and c01n1nerc1ahsat1on 1nust be guid d 

urpose o ts t e 
the process ~r P. 

1
• . 'ples and larger public good. It should not benefit 

lw the consntuttona pnnct . . . th . . I 
· . . . al lpanies subiect to the cond1t1on at profit ansmg out 

3 fr" · mdindu s or con - . 
• . . . f ~·etY oriented IPR. should go to the society. In a nutshell of utihsation o sou . . . • 
all these are occurring due to lack ?f a com~~ehens1ve policy and legal 
framework exclusiYely for the protection of traditional knowledge associated 
,,i th plant-genetic resources. There is no special law in India to deal with 
traditional knowledge protection in this glocalised scenario-global challenge 
and non-fulfilment of national or local necessity. Whatever is there in different 
legal frameworks at the national and international levels, are very limited in 
application. It is strongly recommended that as early as possible, the country 
should have a sui-generis comprehensive law which not only proscribes 
patents. but also. apart from other measures, prevents all types of non-profit 
sharing commercialisation of TK. Thought these measures might not have 
internati?nal ramifications, but at least it is sine-qua-non to show that how 
best TK ts protected in India and can be utilised for the welfare of the society. 

·Pu~lic Trust ~octrine' can be the guiding principle for that model law. 
Equally unportant is the spirit of WIPO's revised guidelines for traditional. 
knowledge prot 1· • . ol 

. . . ec 10n in its endeavour to prevent any type 
cornmerc1al1sation As WIPO . • 11 tial . · recogmses traditional knowledge as mte ec t ~ 
property, without any furth d · thtS 
regard p h' 

6
. . er elay, India should have a positive law 10 . 

' ro J Jtin g h h 1111• 
commercialisat· ln ~ac and every type of non-benefit s. ar do 

ton. d1an leg l c . ty an have inclusiv·ty • . a iramework should appreciate d1vers1 
1 m its appr h 1 dgeHS 

another type of · t 
11 

oac towards the ancient traditional know e .. _1 
I m e ectual p . . d1c1n,u 

Pants protection 
1
· lnct· roperty. Otherwise TK associated with me 

1 
"" 

w Id n 1a wo ld b · • · and a 
w~u remain as not "wh . . u e futile exercise, self-deceiving ' int0' 

ill be losing huge at It ought to be". Most importantly, the cot ,ful 
amount of • wrong money arising out of this 
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con1mercia1isa1ion of traditional knowledge Jn the era fk I d b d 

. . ~ 
. o now e gc- ase 

econo~1y. recog111t1on.01.ncwer form off PR like traditional knowledge wou ld 

~sher mall the potentrahty to change the fortune of common r coplc in India; 

it c~uld gen~rate huge amount of fund to take up so many social welfare and 

social :ecun ~ measures .for the common people; it cou ld even encourage 

other 1 K enriched count:nes to have a better protection regime which would 

result in a new WTO-TRJPS regime sometime in near future; India's battle 

against bio-piracy wou]d be stronger and the country can adopt a model IPR 

regin1e ~rith its hannonious balance between both the society oriented and 

indiYiduaJ centric IPR or between statutory and customary IPR. Without 

prevention of this type of conunercialisation of traditional knowledge, India 

has to re1nain answerless in the world forum if fingered at. Moreover, what is 

the use of it. if the knowledge on medicinal plants is not utilised for the 

betterment of the original holders? Or if is not used for the betterment of the 

society and the common people? Or it is not commercialised for the economic 

development of the country? It is recommended that until the country has its 

o,,vn sui-generic law to have a comprehensive protection of traditional 

la1o,¥1edge associated with medicinal plants, Biological Diversity Act or Drugs 

and Cosmetics Act, be explored for the purpose to regulate non-patent 

commercialisation ofTK. 

The rigidity of present WTO legal framework creates hindrances to 

accommodate traditional knowledge as intellectual property. Problem .at t~e 

international level is because WTO's overriding power over WIPO, w~th its 

·t· of trad1·t1· onal knowledge ( only in fewer cases patent is not 

non-recogru 10n 
. ~o b 

t d .fthere is prior documented description accordmg to Wl way ut 

grand_ ~ I l knowledge protection is not limited to that only because vast 

tra 1t1ona . . ) d WIPO's non-binding nature, whatever 

kn wledge is in oral descnpt1on an · . . 1 

0 . . f. 'fh · . a conflict between two sets of mternat1ona 

be the aspirations o 1t ere is 
· · 

may 
d. WJflQ Yet there is no mechanism to maintain a 

1 · WTO TRJPs an · 
. d · · 1 

aws 1.e. - f WTO-TRlPs lo accommodate tra it1ona 

harmonious baJanc~. ~ e
nd1

~::~ 
0

0
f the time and demand of the traditio~al 

knowledge protection JS the . Jd ve the w·1y for various countries 

knowledge enriched societies; this w~u t 1factual pr;perly- otherwise a day 

to include traditional knowledge as m e e J I be h·1lt,ed 

1. · rocess wou l ' · 

will come when whole globa isatJOn p 
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All these me• e . . also resulting tn t e en1a an deprivar 
. , ·11Jnd1aate d'. d . ion or 

c . ofbio-pirac) 1 . erve own culture, tra 1tton an heritage ·f 

Lonn l · ht to pteS . . . 0 tn 

tl e fundainenta n~ kt wledge associated with med1c1nal values ofpl c 
1 . dit1onal 10 . c. ant. 

holders of the tta 1 
d not get their due share 1rom the proceed 

. urces (vno O • • s of 

genettc reso . ~TK) under Article 21, Constitution of India i.e. Righ 

· lisat1on ot c. t 

commercia . t' nal dimension finds support 1rom Supreme Court . 

to Life. This constitu io . . d t 33 (1989}· in 

Ramsharan Autyanuprasl]U g1nen . 

. . . ded horizons includes all that gives meaning to a man' 
Life m its expan . . s 

life including his tradition, culture an~ hentage an_d ~rotect10n of that 

heritage in its full measure would certainly come ~1t~1n the encompass 

of an expanded concept of Article 21 of the Constitution. 

Hence. the right to protect and preserve traditional knowledge of 

medicinal plants i.e. proper utilisation and fair commercialisation for the benefit 

of each and everyone or to thwart any attempt to wrongfully gain from 

something where everybody has equal and equitable claim, comes within the 

purview of the expanded horizon of right to life and becomes an integral part 

of right to life of Indians and carries with same basic nature and characteristics 

of it. ~ ~ o~ately the violation of fundamental right is the consequence of 

State ·s maction for not enacting a comprehensive law and for non-exploration 

of the indirect scope t t · • . . 

]] R_ 
alllsharan A 

'"'lltya 

se ou m vanous sets of existing laws. 

nuprasi U . 
V. 111011 of . . 

lt1ctia, A .I. R. 1989 S.C 549, 553 (lr1dta)· 
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of 
Women 

in the 

h: horrihle 
AT 

TnaN* 

md 

suhse 

ratibha Srikanthamurthy in 

cted cab driver Shiva Kumar 
emal 

Harassmenm of 
Women 

he Courts 
have 

convicted cab driver Shiva Kumar 

n s 
blooded 

murder of this BPO employee. There was also 

hoto - journalist being gang-raped 
in Mumbai, whilst 

subsequent 

murder 
of Pratibha 

Srikanthamurthy in 

raye and 

Rncahvr 

e 
and 

cold 
bloo 

hr the sape 

v 

the 
ae 

anad 
cod 

blooded 

murd 

er job 
for the lifestyle magazine that she was interning in.2 

the 

case 
of a 

temale 

photo 

ng 

err 
also 

the 
incidents of the 

infamous 
Telhelka Editor, Mr. Tarun 

h eicted by the courts for raping a member of his staff 
' 
as well er of his staff' as wel 

Teijnal feing indicted 

N A.K. Ganguly and his alleged sexual harassing of an intern 

2s 
that of. 

Justrce 

thatl 
shocked 

the 
country" 

ture of a country with many sexually 

A/l of thes 
incidents paint a pictur Of a country with many sexually 

1oTBTOUS 

en who do not know how to respect a woman. It has led to a 

ution 
where 

women feel unsafe to work and to live. Even though there 

siuation 
where 

women 
feel 

aT 

easures 
now in place that give a forum to redress grievances against 

male tormentors. amentors, 
women are scared to either voice their fears and worries. 

would rather remain silent, lest they be fired or the harassment becomes 

his aby smal situation gives rise to numerous questions: why aren't 

nen protected? Are there no laws to protect them? Why aren't these laws 

reing implemented? The answers, or lack thereof, reveal to us a case of 

etreme societal indifference towards women. They are the lowest on the 

s Cietal totem pole. This essay aims at attempting to understand why women 

: comntinually put in such difficult situations. 

THE PREVAILING LAWS FORTHE PROTECTION OF WOMEN: 

TERNATIONAL INSTRUMENTS 

iCTnational law categorically recognizes sexual harassment at work 
Sa 1orm of discrimination and violence against women. There are 

ee htt ndianexpress.com/news/cab-driver-guilty-of-rape-murder-of-

ngalore-bpo-employee-pr pratibha/693380/1 (Accessed on: 28 February 2014) Nelson, Female Photo Journalist Gang raped in Mumbai, (23 August 2013) 
ean 

ape-victim-resig esigns-1922519 (Accessed on: 28 February 2014 

.telegraph.co.uk/news/worldnews/as /asia/india/10261073/Female-hjournalis gang-raped-in-Mumbai.html 
ee http://www.dr Com/india/report-tehelka-editor-tarun-tejpal-charged-with-

ACCeSsed on. 28 February 2014) 
1ala.com/india/report-law-intern-sexual-harassment-case-

1are-a-room-alleges-victims-affidavit-1936027 
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rious pproaches to tackle the instant 
wotking atmosphere at workplacc and prOvided variousa 

issue 
Article 2 of the General Assembly resolution on 

various 
international 

instruments, which enshrine the right to safe .. 

claration on the 
es sexual 

Elimination of Violence against Women defines whatlaration 

harassment at work. educational institutions and elsewhstuteshe 
re. And Antice 

Forms of Discrimination against Women" (CEDAW) directs state partiesto of A 

enal, civil and adminis 
provided eliminative approach in the form of penal, civil. 

sanctions'. Also. Article 7 to 16 of the Convention on the Ei.ministra taive Elimination of A 
take appropriate measures to eliminate discriminations aoie partie 
fields. The Beijing Platform for Action also recognizes woment 

workplace as a as a form of discrimination', harassment 
The International Labor Organization also recognizes that sex harassment at workplace is a kind of discrimination and acts ac an obstacle 

Sekual 
i for women to work safely'. Also in Africa, various protocols are in exie 

which emphasizes on transparency in recruitment, promotions and dismis 
of women. They also emphas1zes on eliminations of sexual harascma ent of 
women at workplace 

In Europe. The Charter of Fundamental Rights of the European Union 
enshrines the right to be free on the basis of sex, which could be extended tu 
interpret to safe working environment at work place for women". While in 

America, the Organization of American states treats the issues of sexual 

harassment as that of violence and not that of discrimination. It enshrines 

GA.Res.48/104, U.N Doc. A/RES/48/104 (Feb.23, 1994). 
GA. Res. 68/138, U.N Doc. A/RES68/138 (Jan. 15, 2014). 
Un.org. 2014. Fourth World Conference on Women Beijing 1995. [online Avaiabe ar 

http://www.un.org/womenwatch/daw/beijing/platform/ [Accessed: 28 Feb 2014 

See, International Labour Organization (ILO), Discrimination (Employment na 
Occupalion) Convention, Cl1l,25 June 1958, CI11, available at: http://www.rehworidou 
docid/3 ddb680f4.html [accessed 28 February 2014: International Labor Organa 

ization 

(ILO), Indigenous and Tribal Peoples Convention, C169, 27 June 1989, Clh 
See, African Union, Protocol to the African Charter on Human and Peopie s 
the Rights of Women in Africa, 11 July 2003. 
10 OJ LC 364/01. 
See generally, Prechal, S. and Burri, S. 2008. EU Rules on Gender Equality : 

How 
an 

SIon. 

they transposed into national law? [report]Luxembourg: European 
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ucl of Women in the Workplace: Understandino l Harassmemi 

ht to he free from violence and have a safe environment 

Phor to the advent of Vishaka guidelines, wherein, the Supreme Court 

the 
Nanterrd 

first 
sexual harassnment at workplace had to file a complaint of criminal 

that a 
wome 

has right to be 

R.)InmANI4 

narapnized and detined sexual harassment, women who fior 
the 

first time 

Ur tion 54 of1.PC. which deals with an assault which outrages 

t for wond. gesture or acts whicha are intended to insult the modesty herein, what constitutes an outrage of women's modesty was 

women's 

modesty and also, under section 509 of 1.P.C, which provides for 

ofa 

tto the subjective understanding of the police officer. 

The Landmark Vishaka Case: 

Fven prior to the Vishaka case, there has been protection afforded by 
he indian Courts" However it is important to discuss the Vishaka case 
tself A leading case of sexual harassment concerning a social worker (Sathin) 
in the State Women's Development Program in Rajasthan who was gang-ruped as an act of revenge for her work campaigning against child marriage. Prior to the rape. the women employees had complained of sexual harassment 

to the State, but no action was taken. The State had no functional policy on sexual harassment and there was a failure of the part of authorities to pursue the case. Public interest litigation was filed by the Lawyer Collective and pporied by a number of women's organisations following, which the Vishaka Guidelines emerged in 1997.4 
Another important case is that of MedhaHYPERLINK "http:/ www.legalerystal.com/928867" HYPERLINK "http://www.legalerystal.com 

.N867 "KorwalHYPERLINK "http://www.legalcrystal.com/928867 
ERLINK "http://www.legalcrystal.com/928867 "LeleHYPERLINK 
p:/www.legalcrystal.com/928867" vs. HYPERLINK "http:// 
".legalcrystal.com/928867 "Union of lndiaHYPERLINK "http:// 

See Rupan Deol Bajaj v. K. P. S. Gill, 1995 SCC (6) 194; MMs. Radha Bai v. Union 

oAmerican States (OAS), Inter-American Convention on the Prevention, 

n Eradication of Violence against Women ("Comvention of Belem do 

Orga 
Puni 
Para"), 9 June 1994 

Vishaka vs. State of ajasthan and Others 

Territory of Pondicherry, 14 
1995 SCC (4) 141 
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Vishaha idelines were not roperly innplemented by un 
rt observed that the 

states and deartments. Ihe cout enphasized on the lict that Vistuaka guidelines shall 
and 

ensuring that the women can work wIth dignity, ceceney and wi 
e resper 
gh 

he implemented in ftorm, suubstance and spirit to bring genler. 

thronug 
With efleet to whieh, the Parliament finally brought into orce 

women aga reaching picve ot legislation which deals with the protectionofwor 

sexual harassnent at workplace. The sexual Tlarassment of War nsg 
at Work place (Prevention, ProhibitiOn and Redressal) Act 2013 Wae 

orkplace. 
with the objective of eriminalization of sexual harassment at workna 

enac 

The Act has en masse laid down what all constitutes sexual harasspue 

ployer, It has also, thoroughly and comprehensively detined who is an enmnl 
employee. domestie worker and whait can be constituted as a rkplace, 

which is certainly a very extended to include even the time in cab, 

The Act provided tor an exclusive complain mechanism through 
constitution of Internal Complaints Committee at the work place and Local 

Complaints Committee at the district and block level, wherein a District Oficer 
shall be responsible for facilitating and shall monitor the actions under the 

Act. 
Though the Act is comprehensive but it fails to provide protection to 

male employees from the sexual harassment, fails to provide reference to the 

protection from victimization, fails to provide external representation within 

TCC, fails to provide protection from various other forms of protections. 

timelines may prove to be realistic in some cases, fails to look at the talse or 

malieious complaints by the employer and also doesn't provide any monetuy 

compensation. 

The Act resulted into the addition of a new section in I.P.C througn ne 

2013 amendment Act, in the form of section 354 A. 

Current position: 

Sawtanter Kumar 1 Indian Express Limited and others 

(2013) I SCC 297 
2014 Indlaw DEL 94 
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nt of Women in the Workplace: Understanding rmal Harassment of. 

allegation against a retired SC judge. The complaint nal harassment all 

was publishea hlished a w V news channels there was no civil cases filed and 

nd the facts of the complaints where made open to public by 

the 
newsypaper 

and 
few 

also th o the cog held that. publicize done by the media was wrong and it 

the ews evidence to support the complaint were also not presented. 

rtiected 
the rights of privacy of the complainant. 

Parliamentis currently considering Protection women Bill, whichis 

slation to curb eve easing, it is necessary to take at least some urgent 

Theretore 
it was he 

Court on its own Motion v Mate of Jharkhand and othersi7 

Ad to Drotect female workers in most work places. Provisions of that 
a sufficient to curb eve-teasing. Before undertaking suitable 

egislar 

measures so that it can be curtailed to some extent. 

. Union of India v. Nisha Priya Bhatia 
The Bar Council of India shall ensure that all bar associations in the 

countrty and persons registered with the State Bar Councils follow the Vishaka 

guidelines. 
The 2013 Act: 

Under the 2013 Act, the following authorities are to be set up: 
) Internal Complaints Committee at the work place" 

2.) Local Complaints Committee at district and block levels0 

Additionally a District Officer (District Collector or Deputy Collector) 
wIl facilitate and monitor activities under the Act. The Act makes it the duty 

every employer to meet certain standards set out in the Act itself." Section 
0 0 the Act lays down clear punishments for non - compliance of the Act. If the employer fails to comply, the punishment is a fine, which may extend to R 
.l1 there is a second or subsequent conviction under this Act, the 

"2014 Indlaw JHKD 23 2013 Indlaw DEL 2672 Sec 

Redresse Act 2013 lays down the Duties of Employees as follows: 

on 4 of the Sexual Harassmer of Women at Workplace (Prevention, Prohibition, 

Redressal) Act, 2013 
cction 6 of the Sexual Redressal) Act, 2013 
ion 19 of 1 the Sexual Harassment of Women at Workplace (Prevention, Prohibition, 

ual Harassment of Women at Workplace (Prevention, Prohibition, 

1. Prov a safe working Ag environment at the workplace which shall include safety from 
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punishent 
can 

become 
TvIce he punishment r 

al of his registration. 

A7I7 
Jourmal 

of law 
tud Sin ier 

edor also a Cancellativan 
wice the punishm preserih 

of his 
license 

or 

withdrawal 
of his registration 

ASE OF SOCIETA 

. THE 
POSITION 

OFWOMEN: ACASE OFSsor. 

ATIHY 
by males., has led to perpetuation and 

calt with, regarding the psychology of inter 

The society being 
dominated by males, has led t. 

encouragement of isrespecttiul behaviourto women \here ate 

merous 
myths 

that necd to be dea with, re 

gender 
interactions. 

For example: 

Mvth 1: It is believed that Women enjoy cve-to 

rassment. 
when in reality Is actually quite humiliati se sing/sexu 

ality is actually quite humiliating. painful an! 

scary vely dressed are the victin 

Mvth 2: Women who are provocatively dressed are the s 

of diverting attention fron 
sexual 

attacks. This is the classic way of divertine atitentims of 

tal lack of respect towards 

crux of the problem: 
which is the societal lack of respect towa 

woman. 
Women have the right to act, dress and move around f freely 

without the threat of attack or 
harassment. 

Mvth 3: Sexual 
harassment 

constitutes 
"natural'male behaviour 

man is born knowing how to sexually harass another. It's learned i 

is impregnated in them by the 
environment they are brought un in 

.Myth 4: If a woman keeps quiet, it 
means she is enjoying it. This 

myth is completely 
unfounded as silence does not always mean 

acceptance. 
Women more often than not refrain from speaking out 

out of fear of retaliation from the harasser. No one likes being a 

victim or being victimized or worse, being branded a liar. Yes means 

No 

ean 

yes and no means no. 

all the persons 
with whom a woman comes into contact at the workplace; 

2. Display at any conspicuous place in the workplace, the penal consequences of sexual 

harassment and the order constituting the ICC; 

3. Organize workshops and awareness programmes 

4. Provide necessary 
facilities to the 1CC for dealing with complaints and conductng 

inquiries, 

ASSIst in securing the attendance of the respondent and witnesses before the le 

. Make available such information to the ICC or LCC, as it may require, 

Provide assistance to the woman if she so chooses to file a criminal complan 

8. Initiate criminal action against the perpetrator; 

nt; 

reat sexual harassment as a misconduct under the service rules and initiate 
action 

for such misconduct; and 
10. Monitor the timely submission of reports by the ICC. 
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ment of Women in the Workplace: Understanding 

dhs"are created and perpetuated by both men and women, in 

the actions of men, hereby encouraging and legalizing 

Scxmal Harassment 

hese "myths 

nder to 
justiti 

the 

disnaspctiul 

a allowe 

riul 
treatment 

towards women. If hese kinds of inaccurate beliefs 
stf to continue. a woman has no chance of living a decent and normal 

ite as 

glaood 
the ver 

environment. she lives in will be hostile to her and indifferent 
hich case no number of laws will succeed in ameliorating 

to her nee 

hor 
position. 

Ifreal change must happen, the change must begin in our minds, 
In our attitude 

des and our behaviour towards women. Laws must encourape 

this 
cleans1ng of society's attitude towards women. 

n CONCLUSION: TAKING AFFIRMATIVE ACTION 

ln the last few decades, sexual harassment has become a topic of intense 

mrest in the public and legal arenas. In spite of their contribution in the life 

ene human being, women still belong to a class or group of society, 
which is in a disadvantaged position on account of several social barriers and 

mpediments. 

The position of Indian women is no better compared to their counterparts in 

other parts of the world. On one hand she is held in high esteem by one and al. worshipped, considered as the embodiment of tolerance and virtue on the other hand she has been the victim of untold miseries, hardships and atrocities caused and perpetuated by the male dominated society. They have teen the victims of tyranny at the hands of men who dominate the society. ndia s economy had opened up in the early 90's. One of the effects of this was increase in women workforce. Sexual harassment is one of the biggest ODICms now emerging in the corporate sector. One of the important reasons, diagven for the acceptance and the commission of offence is economic 
Dew form of crime emerges - sexual harassment at workplace. Women's 

ndependence. Now, as women try to fight economic disparity with men, a 

and their 
tainability2 However, problems such as sexual harassment in 

he workplace discourage women to continue working 

paruicipation in econon d neconomic sector is crucial for their economic empowerment 

Serious concern 
a Work in 
Thomas an 

Ssment in the workplace though cern in Asia and the Pacific recen AS1a and the Pacific.NelienHasp visory Team. 

ce though an age-old problem has emerged as a 
ently. See: Action against Sexual Harassment 
spels, Zaitun Mohamed Kasim, Constance Advison eirdre McCann, ILO, Bangkok Area LO, Bangkok Area Office and East Asia Multidisciplinary 
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It is impotant to note that despile the abys1mal uation, 

especially in the BPO sector have begun to implement any companies, ent policies to 
protect conduct there are explicit elauses that state the followinu 

is the legal duty of the employer to lake appropriate aflira 

women. or example in the TATA, Titan and Accenture and IBM 
of 

allimative action to combat sexual harassment al work. lurther in order to 

s of sCxual harassment at workplace one must: 

Fnsure a safe working environnment free from Sexual 
vent for women: 

ition of Sexual Prepare policies for the prevention and prohibition of 
Harassment; 

Maintain a proactive program to educate all members as to. 
definition of sexual harassmernt and procedures for redressal 

the 

Undertake workshops and training programs at regular intervals fo sensitizing the members of the organisations; 

Prominently display notices in various places spreading awareness 
about the issue of "Sexual Harassment at the Workplace" and giving 
information for the redressal mechanism that has been put in place 
and encouraging women to file their grievances 

It may take more time for the situation to improve, and for women to 

truly get the protection they deserve, but what this essay would like to 
highlight, in conclusion, is that their has been a societal awakening People 
have become more sensitized to women's issues and needs, and more women 

are participating in every day life. Also in conclusion, it is important to noe 

the role ofevery individual has, to promote and protect women in our society 

They don't require special status. What they really require is to be trcaed 

With respect and dignity, in all aspects of life, and their struggle for the sante 

shouldn't be reduced to something as menial as being "a battle of the se 

ror il is Tar more than that; the woman's struggle, is a battle for survival ai 
nd 

a fight for a good meaningful life. 

es' 
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coNFlDENTlALITY . UNDER THE ,1L~o1[f\L oRM 4T}ON ACT AN INFLEXIBLE ~ ~1l'J NF ' tt. 1·.~11r f0 l asoLUTE OBLIGATION? ~1(, AND A 
Paramita Banerjee* 

ABSTRACT 

t -0 11 
Act 2005 is widely seen as a watershed development lnfr11'111a, . . . . . f/11 R1~hl 10 · . er It empowers the c1t1zens to secure access to a wide range 1andemnc1a .. .r bl' ·h . . . d 11i, 1,1111 . der the control OJ pu .zc aul orlltes m or er lo promote '· " that ,s 1111 . 111 ,ormar,n d untability in the system. The question here is whether it can ., . 011 acco 

,,.,m~paren,_ ;i. • the breach of a patients confidentiality, thereby violating the ,1 to w~t ,, b d . if . d . . 11 "' 111
l

1 
· ; · ·r·vate do main? The oun arzes o przvate omams ts genera y ii o' ones pr 

'•711
'
1
'. d ~-om being defiled by Medical Practitioners unless it is for compelling ,/ra,ne ··h·ch have been prudently and vigilantly evaluated and deliberated upon. rtJ(/lm. )I I 

111
; the other hmid the Act prima facie seeks to disclose all that is of public ,mertsf enabling poaching into personal domains by third parties, thereby, aem;atmg the significant values of preserving a patients private documents. This naner intends to look at this divide or conflict running in the topic between secrecy .:ridd1sclosure. seeks to analyze it through various case laws and strives to reach a 1u11able conclusion. 

Keywords: privacy, fundamental right, Medical Ethics, protection of mfonnation 

l.I~TR0DUCTION 

,-P~vacy is protection of individual autonomy and relationships between ~Miv_idual and society including governments companies and other md1Y1d I T · . ' 11 Li· ua s .. he literal mean.mg of privacy is freedom from intrusion by the rUu IC espec II . h :i-idd; r ta Y mt e form of a right. Alan Westin, one of the first and most ~gt.d~fiespec~ scholars to explore the dilemmas of privacy in the information tnes pnvacy as: 
.. Privacy i,\' 1 he · l . . . . . . for th . c azm of znd1v1duals, groups, or institutions to determine lhe.,,,,,ee /rn sel_ves_· when, how, and to what extent in1ormation about ,,,,, ve~ , . . .I' · 

8 communicated lo others. " 
Student III y 

r. BA.LLB 
at School of Law, Christ University, Bangalore, Karnataka. 
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I of u,11 and Socirtr (Volume 4 
,,.. I JT f(l/lf11{1 • I d. h N!) 

· . f • ht to piivacy tn n ia can e traced back t h 1
, 

. lution o ng . . o t e c 
n1ee, o 1ent of fundamental nght, forming an int 0ncep1 

. . . . as a compot d . . egral p 
at pn' ac) ~ . the seven Judge Bench ec1s1on of Supre an tri 

· I f li fe trom I h I rne Co 
the ng 1l ~ , ,: The State of U. p & Ors w er~ t ,e majori ty read ''r· llrt in 
A710rok Smgl · 

1
• tl e right to li fe under Article 21 of the C . tgh1 to 

. ,.. part o 1 . . 
0nstit r 

pn,·ac) as tl gh the Constttut1on does not expressly dee! _u 10n . 
. r e,·en 1ou . . d' are It 

Howe, e · . 
1 

t but it is an essential mgre tent of personal lib _as_a 
fundamental ng 1 ·dered by Mathew. J. in his classic judgment in ;rty6: fh,s 

d 
. ·on was cons1 . h h . . o ind 

ec1s1 
1 

P ·adesh& Am: 2. in wh1c t e ongm of "Right top . ~ 
St te of Afad 11'0 ' . d . . . I d. nvacy'' 

a . d. umber of Arnencan ec1s10ns, me u mg Munn v /// · . 
•as traced an a 11 . ak • · 1no1si 

'\ . C 
1 

. do4 and various Articles were t en mto account In A.1 

and U-ol(1i o o,a O s h • · lYla/ak 
. · . 

3
,, te or Punjab & Haryana & rs t e view taken earr 

Smgh Etc '- ,a 'J . . I . . Ier on 
. h f ·vacy was reiterated.The constttut10na validity of the right 

the ng t o pn . 1 @ . to 
. . • surfaced in the matter of R.Ra1agopa R.R. Gopa/ vs St 

pm·ac, agam h Id · ate 
of Ta,~il Nadu6 where the Supreme Court e : 

·'T7ie riuht to privacy is implicit in the right to life and liberty guaranteed 

10 
the citizens of this country by Article 21. It is a "right to be let alone". 

A citizen has a right "to safeguard the privacy of his own, his family, 

marriage, procreation, motherhood, child-bearing and education among 

other matters. " 
Again in Ram Jethmalani and Ors. v. Union of lndia7, the Supreme 

Court held that: 
"Right to privacy is an integral part of right to life, a cherished 

constitutional value and it is important that human beings be allowed 

domains of freedom that are free of public scrutiny unless they act in an 

unlawful manner. " 

However, in People's Union for Civil Liberties v. Union of Jndia,
8 

Supreme Court held that the Right to Privacy itself has not been identified 

under the Constitution. As a concept it may be too broad and didactic to 

1 AlR 1963 SC 1295 
2 AIR 1975 SC 1378 
: 94 U.S. 11 3 (1877) 
5 338 U.S. 25 (1949) 

1981 AIR 760 
: AlR 1995 SC 264 
s <2011 ) s sec 1 

AIR 2003 SC 2363 
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. /' , l 111ller The Night To Information Act ... 
• 111fir/l' f1/111 ,,., 

~11 ,d11•
01 1 

r · • • However, it shoul<l be taken up on the facts and ,, fn1t10n. . 'd . . h . -inl de 1 Hence, despite cons1 enng ng t to privacy as a ·,1d1L , ·v cose. . h . . . 
•1111,1 :11 • ,s (,revet, 

1 
ed of the pub he aut ontles, to con tam corruption, 

1111 111t1Ll· I in1aran e 1 · . b) ",,111~ , 1 izig. ,t. 1:: · d tl eir instrumenta 1t1es accounta e to the governed 
1 .,Jl.l ts an 1 . . 

' 1,p1l,1111~ •cn1n1cn · rticipatory under Article 21 of the Constitution of 
I I t Tl'' 1111 the pa 1 . . 

1, ~
1' l _1,, dc"e ( bsolute ri ght. Hence, a aw imposing reasonable 

111,cfl • . 1 ot an a ~ . . . 
11' l 1 ,~ ~111 11. r ointJellmg mterests of the State must be held vahd. 11;1. 1 

11 1t 1orc . . . 
\ri1 

• 11(,n~ ur0 
1 s oven-ide th1 sn ght to pnvacy where larger public 

1\,,lfll I ,·s can. t ,u , 
.,fie a, " d 

,rl'l . ·n"o\ve . 
,nh'll~t

1s1 T ro PRIVACY V RIGHT TO INFORMATION: THE 
11. Rli:1'Tf CONFLICT . . . 
f't{E . arily concerns the md1vidual and, therefore, relates to overlap 

r . ·ac'" pnrn . h c . n, · t of disclosure under the Rig t To ln1ormahon Act. The most th the concep . 111 d , cates of privacy must confess that there are senous problems in ousa , o . h p . . . ~e~ . · th scope ofthis particular ng t. nvacy interest in autonomy must 
Je!UUOi! e . h d ~ laced in the context of other ng ts an values. Therefore, a clash al,0 be p . d Ri h p . . . . o;ght to Information an g t to nvacy is imperative because beiween N . • 
the~ seem to represent the two sides of the same coin and are, thus, 
ureconcilable. 

The preamble of the Right To Information Act sets out that the citizens 
shall have the right to secure access to the information under the control of 
the public authorities, to promote transparency of information which are 
,·ital in the functioning governance. The Right to Information Act provides 
fora platform to demand information held by government bodies.It is derived 
from Article 9 of the Universal Declaration Of Human Rights which talks 
about the right of Freedom of Expression to "seek and receive information ". 
h is recognized as a worldwide human right. The Right To Information is 
~eld to be "a requisite for the very exercise of democracy" .9 When transparency 
ts~dated for institutions, both public and private, it creates accountability, 
builds public trust and creates informed individuals. Inter-An1erican Court of 
Human Rights stated that: 

"The State'.\· actions should be governed by the principles of disclosure 
und tramparency in public administration that enable all persons subject ;----. 
~~~A~-. . ----.--. . I enf1achr/ex cce~s lo lnformat1on in the Hemisphere, (Aug. 18, 2 01 3), http .//www.oas.org 

pression/showarticle. asp?art1D=229&11D= 1. 
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1,;I/T J,mmnl n.f /,mr nnd Sorir1,· 

10 its j11risdiclio11 lo exercise the democrat . rv,,1,, 

. . . IC Con,,. I 'llr I 

and so that they can questwn. mvestixate a d O r!f rh /1/,, 1 

. . . n conr, ·c1, <11•e , 

(,mct,ons are bemg p e,:formed adequate/ · 1 er ~vhe <-tc1;(J 

· . f l l . · Y · · ace 1he,- ,,, 

; 11forma/Ton c.? p11 J ,c 111/eres/ can permit . es,1• 10 c, /J4ht 

· . . . Part,c; . •ifc11 1<: 

admimstralron through the soc,a/ control that c Pat,on i e hetc1 

.. ,o 
an be ex n /Ji h 

such access . 
erc;,l'ed th I lie 

. . 
~q 

Thus. the passmg of the Right Infonnation Act, 200S . J(h 

empowering tool in the hands of the citizens oflndia 11 His seen as g;,.,-

~ . 1 h 1 h . oweve . Inga 

Post its implementat10n, oop o es ave surfaced with h ~' eight n 

hri d . . l 'k t e Ill Years 

fundamental aspects ens ne m 1t 1 e provisions exem t· 1_suse of h 

. f . i:-. • hi h p mg di l t e 

certain categones o m1ormat10n, w c have not yet bee d sc osure 

f d . . i:-. 
n efined of 

for a consistent pattern o ec1s10ns to 101low. Among m to ajJ0 

· • any ProbJ w 

emerge wiili the Act, a ma1or problem 1s defining the ext ems that 

, . . ent to wh· 

individual has access to other people s medical information or 1ch an 

. D. 1 . 11 records Whi 

are deemed as pnvate. 1sc osure 1s genera y allowed unless it f. ' ch 

the ambit of Section 8 of the Right To Infonnation Act, 200S st tails Under 
a es that· 

''informadon available to a person in his fiduciary relationshi · 

the competent authority is satisfied that the larger public interest: unless 

if h 
. ~£ . ,, 

arrants 

the disclosure o sue 1n;ormatzon,· 

This brings us to a moot point as to what should be the general 
1 

prevailing: secrecy or disclosure? 
rue 

III. RIGHT TO INFORMATION: IN THE MEDICAL MILIEU 

In the healthcare or medical context, the importance of maintaining a 

patient's privacy and confidentiality is ubiquitous. A strong reason behind it 

is that a patient must be able to share private infonnation about his health 

problems and medical history without a tinge of hesitation. This infonnation 

they would definitely not want to be made widely known because of the 

obvious reason that it may be embarrassing or may have negative practical 

consequences in their inter-personal relationships or in other walks of life. 

Pro_ponents of utilitarianism argue that confidentiality must be guaranteed if 

patients are to speak freely and frankly to doctors, so that appropriate 

10 M, 
" arce/ Claude Reyes et al v. Chile 

Noopur Raval RT/ d Th • 
· t and 

Public?, (Aug. i's 20 f;) ,r~ Pt:rty ff_lformation: What Constitutes the !nv;_~ifd· 

party-info. ' ' bttp.//cis-rndia.org/internet-governance/blog/rti-an 
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r 
. fide nt ial ity U n d e ,- Th e R ig ht To Inf . ll cc1I (. c1't 

. ormw1on A c·t \ fl'I 11 

,,•en. Fat\.urc to guarantee confldA t· . , be g . '"'n ,ahty ·\ , , :- (':li d cause rnore h ann than d, sc\osur" .1.h w, \ \ea<l tr 
ll' · · • on . '"' · ere f > 

,n('~'~ d to respect this confidentiaHty o f info . ()re. rnechca\ 
... ' .1~ , ne~ . . . . rmat,on a d . t l,,,l~ . d•yidual s penn1ss1on. K eeping confid . . n not revea\ 
,.._-1 he in , 

i ent1a\ ,ty f · · th,,,,t t l • cal. n1oral as vvel\ as professiona\ duty ()rrn~ a pan '' . ,rs ct'' · · ./\\so th • 
. J ,1.t1... l .

3
. 5 Code of Ethics R egulations protects . · e Med,ca\ • \ 1t \nu' . . patient co fi d . ,.: ,-:1 1.. \ t the nhys1c1an: 

n I ent,a\il'.; 
', , t ,a t' 

~ 
•3\\Il~ 

... , '
1 

•

1 .. 1 disclose the secrets of a patient that h b I 11 m, 
ave een l '

1
• . o( his/her profession except in a court ,rz earnt in the l rt•rc1se . . . . . OJ aw under ord P ·esidmg Judge, zn circumstances where th . er~ of •ht 1 

;~ ere 1s a ser i . ,. ,tified risk to a speczJzc person and/or commun·ty· [ . . ous and 
,,1t1 . d . " 

l , o, in case on ·+;ab le ,seases. 
'lJ 

non,, 

l addition to the treating doctors , administrato d h . 
n . . . rs an t e public _. ...-nation officer of a healthcare institution fall under thi d 

:,01 I,_µ • 
• 

• s an are also . ·call" required not to disclose health information and med· al ds -
::hl • 

1c recor ot a .., '1-jent ... 
Keeping this accepted rule in mind, information about a fiancee·s health wd the treatment that she had undergone at a psychiatric center was not re\'ealed. claiming that a patient-doctor relationship was based on trust. which :ould not be breached. 12 It held that the Right to Information Act cannot be JSed as a "detective" to unearth the medical history of a person and th:u :1 person cannot use this Act to breach the doctor-patient bond of rrust f,)r one· sown personal need. The appellant claimed the information~ it ~ t.'\.·tni hi . . h l . f ti d iarY rebnon,htp but 

s personal hfe. He did not dispute t e c aim o 1 uc - ~- - lJ ~ felt that since it was important for him personally the infonnatwn sh",u provided. It was observed in the order given that: . 
I . . . , ' mror:1:.:mm 

' ' 
· ) ' { e 11o t1gl (O (H(t .- l 

A personal motive (however is no ~ 
1 1 , 11t·h 1n/<>r11:.:r:c>1 

. . ( 0 Jl'()\'t' I /cl exchanged in trust . The applicant has 1 
l bl · · ter e\·t ., l t't1...·, 

wou d serve the larger pu tc in · · . l \HnnH~~11..'n • 
l l fo nna t tLl1' l {'\• , ulb \,t l h C ntra n 

1x,,t· .u"-n a 2007 judgment, t e e . din~ tht: pur ·
1 1 , lnt~,nn.,tt1.."' 

s . f, t · n regar - I • ~ ,,, ,t '-peci 1cally upheld that infonna 10 . re unJt:r t \l :: d. . d1sc\osll - . me ical testmgwas exempted from 
t i "' tltfo:c:r 

I • \nhlf tlh\ '-
puli '" I r l\ tlfl~ · K C ha" , l! \,f . 

. Mr. D- . sci~ncC-IVtr. D1pchand Chavannya v . d Allied andlnstitute of H uman Behavior An 173 
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d \,Jf "r, "rn.. , 
I,,, I J1M nn , h d , I 'lr1 I 

,.,,, Jr,11'1'1° 1 info nnat1 on. t e 1sc o<;ure of wh·. 
. ,,ac;per<=ona . d 1ch h 

oecau<=c 11 hi . acti,·it\- or rnterest an would cau5e u a., I'll) 

\ Cl . all' ru IC - . . • h nwarra 
Jauon<=h1p 1° ·. . of the ind1,·1dual. f urt er. the CIC held ntc:d 

re, ... c;,on of the rn' ac~ ade avai lable within the doctor-patient fithat the 
in .._ h d heen 111 1du · 
nforrnation a 1 0 

exempt from disc losure on that ground .1 h ciary 
, . h. and was as , . II . . e Pa 
relatrons 1p. 11 c in this case. did not a ege a public inter . rty. 

h test resu w k.. . h est in th 
seeking t e .. nuine right to see 1t as t e estranged pare e 

( n but a ge 'd 1. 1 . nt of tL 
inforrna 1~ · .. d nent therefore prov1 es 1tt e guidance in decidi •ie 

patient.Dus ~JC JU ~ vant and overriding public interest. 13 ng What 

would constitute a re e 1· . d k" 
where an app 1cat10n was ma e see ing info . 

Jn another case . f h nnat1on 
. D1\A test allegedly done m respect o t e appellant's so 

egarding a J • h nfid . 1· n, Who 
r . . ·r . ustody. 1t was held t at co 1 entia 1ty was required 
\\°aS in hJs \\1,e s c , . to be 

. . d F rther. the infonnat1on sought was of a personal nature w1.: 

mamtame . u . f . f h . d" .d , iuch 
Warranted invas10n o pnvacy o t em 1v1 ual and is exeni 

would cause un . . u1pted 

d. 1 sure under the Right to Infonnat1on Act . This decision sought 
from ,sc o . . to 

throw light on this special relat10nship of trust: 

"The relationship between a doctor and patient or a lawyer and client 

falls squarely within the defini~ion of f!duciary relations. The RT! Act 

itself provides that the informatwn avazlable to a person in hisjiduciary 

relations·hip is protected from disclosure. The disclosure of diagnostic 

information can only be supplied by the party concerned directly and 

rwl by the confidante .. . "14 

Physicians have always had a duty to keep their patient's confidences. In 

essence, the doctor's duty to maintain confidentiality means that a doctor 

may not disclose any medical infonnation revealed by a patient or discovered 

by a doctor in e-0nnection with the treatment of a patient. Infonnation disclosed 

to a doctor during the course of the patient-doctor relationship is confidential 

to the: utmost degree because the purpose of a doctor's ethical duty to maintain 

patient wnfidentiality is to allow the patient to feel free to make a full and 

frank disclosure of information to the doctor with the knowledge that the 

IJ N N M' h L' . R' it 

1 1 
15 ra, isa Parker, V L Nimgaonkar and SN Deshpande Privacy and the ,g, 

2<Jof 0 ~~a~ion Act, _2005,_ Indian Journal of Medical Ethics, Vol. V No 4 October-December 

14 Sh~· Ap_.l/whww.issucsinmcdicalethics.org/pdfs/ I 64ar 158.pdf 158-161 ( 1993). FD) 
, , rJcs Kumar M· dh k C . . . . r· (CD ' 

MoS&'I. a o v. entre for Fmgerpnntmg & D1agnos 1cs 
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r Th 1 
Right To Information Act .. . . LJnder e · I 1t)1 

• 1e11110 
• • d' l d -r. ll 1 ('ol!f1' • \ , ture of the information 1sc ose . 1' u Ji!''' fid ntta na 

, , ' '
1
' ' 

1 
c con 1 e d', gnose conditions properly and to treat -ct t , t r to ta .11 prt11l: the doc O 

• for the patient's honesty, the doctor ,,1 t,ics In retutn . . . . ~ ... ·1l11 l'l ct1!l .1riatelY· tidential commun1catlons or tnformahon ·h'~11 a11prol e,,eal con 1 11-• . ,,t , ot r " l~.- r-111c ,hl,uld n. press consent. ' II' · t s ex £ · l b d. . l -r1(r,1 · patietl -
1
-1 and other pro ess1ona o 1es stlpu ate ;1 ti thC 'cal counc 

,\11h1
'
1 

, eral tvtedt . 1 obligation but also allow breaches of c (,en , eth1ca ' . . fh t·a\i t'" as at. . . nstances for example 1n order to protect third •Jett 1 •. , rt ,n cncut , . . . . •. ,n~1 rialitY in ce a ,s Because it is to be kept 1n mind that clinical , ~dell ·t,le hann. . . . . . . 1'n frotn poss1 . .1 ot for the protection of any one 1nd1v1dual patient s '\Li11e:: . · pnman Y n . )ll!identiahtY ,s c the good of society as a whole because if doctors ~ . ·ac\ but ior b l .d ... ,,ht 10 pn' : · d keep confidence people would e re uctant to prov1 e ·= qutre to . . \\·err no~ re onal information about theu physical and mental heal th. \\,th pers . b 1 t t6 mern .i.; d h , of confidence 1s not a so u e. H \\·erer. uuS U,; 
'

0 
on with other professional men for instance a priest ... the doctor ·Jn comm · . . . 

15 
under a duty not to disclose [voluntarily], without the consent of his atienJ. information which he, the doctor, has gained in his professional ~apacity. save ... in very exceptional circumstances ... [for J example ... ihe murderer still manic, who would be a menace to society .... The law "ill enforce that duty. ' 17 

Thus. the Code of Medical Ethics also carves out an exception to the :i.tle of confidentiality and permits the disclosure in the circumstances where public interest would override the duty of confidentiality, particularly if there :~ an immediate or future health risk to others . 
..,,, 

1
~ Mr. Xv Hospital Z, 18 the news of the appellant being HIV positive , as given out by the respondent hospital without the appellant's consent and ~ a result h. · . . iUle<l h . 15 marriage with one Miss A was called off. The Supreme Court lo P _t at in the event of a conflict between the appellants Fundamental Right nvacy and M' ' 1ss A s fundamental Right to be Informed about any threat 

:l.Jones Th :-;-:-:-:------(Au ' e Utilita · A • 
· 

1~ g _18, 20\3) h nan . rgumentfor Medical Confidentiality: A Pilot Study of Patients 18 Blidget Do\~n tt¼//"".'ww.jstor.org/stable/27719 l l 7. . 11 i-1 0\3), http-;/ b edical records : Disclosing confidential clinical informat1on(Aug II A tater v Ma~np(l·~;psych .org/ content/28/2/ 5 3. fu l\ . 1999 SC 495 41 QB 767 
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' <\I, I 

. 1 Ith in such an event the latters ri ght t 111111
~ 1 N 

1 li lc or 1ca · • • 0 he· '1 1 

w ,1e~ el lants Right to Pri vacy. fhe Supreme ( ' inr<irrn ' 
ernde the arr Ollrt ru Crj h.•, 

(1 \ rth 'YI I 
er St 

thal · . · at~d 
. ,· irhere there ,s a clash of two (undam 

,\fnrem e · . . . . · . · entu/ r; 
. · / I tn nrivac\' lt'h1ch ,s pa, I of the n ght to /ire d Rht.\·, n 

1he ff[! 1 r · . . J( an the • 0~e/ 

I 11hr life H'hich ,s a.fundamental n ght guaranteed r'Rht l(J t· JI 
a ,ea . ( I d ' I . h h . Under A Ive 

r I (~onstitution o n ,a, t 1e r,g I w ,ch would d ✓ , rtic/ 
o t ,e . . . a Vance e 2 I 

. 1-,., . or nubhc ,nteresl would alone he enforced,. the PUb[· 
11101 a ,,_. r . · .1or the r 1c 

-al co,Hiderat10ns can not be kept at hay and the ea,\•on /L 
11101 • . . . . Person\· '1Gt 
the issues sha11 have to be sens11l ve m disclosure o,fsuch .. . · decidin 

. . lS,Htes ,, g 

Thus the dutv to maintain secrecy m every Doctor-Pat· · 
. , tent relat' 

. t absolute and such duty could be broken and secrets d' tonship 
1s no _ . . . tvulged 

mpellinQ public interest so reqmres. Sometimes, a doctor 
01 

Where 
co --- . . . ust dete . 
·hether his duty to society reqmres rum to employ the know! d llntne 

\\ e ge obt · 
through confidence as a doctor, to protect a healthy pers ' _ainect 

~ . . . on again t 
communicable disease to wruch he 1s about to be exposed. In such. s a 

h Id . h h instance 
the doctor should act as e wou w1s anot er to act towards s, 

. . . . one of his 
own family m like circumstances. 

In Dr. Markandey Keshari v Northern Coalfields Ltd sz·n 
1
. . ., grau 1 19 

ciinicaJ details in fonn of Bed Head Ticket and Medical Card of the appell ', 
b . d .d ants 

daughter~ late Usha Gupta, were e1ng erue stating that providing Bed 

Head Ticket and Medical Card of Late Usha Gupta fell under the fiduciary 

information wruch is exempted under Section 8of the Right to Infonnation 

Act. But the Central Information Commission held that it was her father who 

wanted infonnation about his deceased daughter and it was in the larger 

interest involved that it should be given. 

In Surupsingh Hyra Naik v State of Maharashtra20 the petitioner, a 

member of the legislative assembly of the State of Maharashtra was imprisoned 

for a month for contempt proceedings imposed upon him by the Supreme 

Court. However, two days later he had to be shifted to Sir J.J. Hospital, 

Mumbai on account of suspected heart problems as well as low sugar and 

blood pressure for a period of 2 I days. Such a stance was highly coo<lemned 

19 Dr M k d · · 
20 AIR 2~~/~ ey Keshan v Northern Coalfields Ltd., Singrault 

om 121 : (2007) 4 Mah LJ 573: (2007) 3 Born CR 134 
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I 1 I• ·1·11,, f?i11hl 'l'o ln(ormalinn Act ... '·, / 11£ <! '- ,., . 
f
' /(' 11/IOI 1I\ 

( ' () 11 f l 
• \ • • rrh B 1,.,1,,·01 • 1 were sought by socta act1v1sts. e ombay /1~ . 1rcco1os . f . . . 11,cdica d' \ records of convicts or persons acing tna\ 1111~ l me ,ca • l,li( ~,,c 

I 
d 1hot 1 ,c t•f unded hospitals can be d1 sc\osed under Ir'' (II C c,,,,nen . . . 

1 
1
,(11t11'1 .11 cd tn gov t • rrespective of regulations under the lnd1an ,11~ • ~d1t1 ' . ation j\c , ' . "'' ~ri: 11,1onn• 

''" , 111 ,,, . ct. 
trl"R_r, cc111nc1'J\ 1NG THE PATH ,1r1hl~ ·sis· TRAC J 

. ~~AL\ · · · d 'th regards to medical records under the Right To t'- , l trcn wt . . 31'1ing t ,c s ,·mportant to review and rethink the commonly f\n . it become . . . 119110n Act. f :vacy especially when information gains such 101('11 · 0ns o ptt ' . . .••rted n°1' · ,. t\·1rough fast expanding platforms. While one may 
'L'\; . our ,ves ,, 111 lf . . ' tnr<'rtancc . tion generated by onese , pertaining to one s own h t 1nfon11a h · d · b . . 
ih1n~ 1 a d • 11tfu\\y would belong tot e pnvate oma1n, ut it is very ll\'an ng . li1l,.genera - \'ze the constantly looming hold of the State to any sort 1 to rea 1 

• • ,mrortan . ln such a situation, what one can claim as pnvate data totally ~finfonnat1on. . . l d how much common interest 1t gamers. acpen son . . . . . . l:. ·amining the various decisions given by people in authority regarding the :0,•iding of medical infonnation to public, it is observed that there is a ~: of a specific pattern in the Right To Information Act with respect to di,closure of medical records and is largely guided by the notion of public 
1:lt(:rest. Decision should vary on a case-to-case basis with a view towards tht relative importance of various interests. Confidence is offered and accepted m medical practices, and is known to be an indispensible component enticing tht patient to deliver unbiased, unfiltered and uncensored information. l on~equently, it appears contradictory that first confidentiality is promised ior ~incerity of the patient but subsequently it is breached because it is too ttrnble to remain unpublished to the general public for their interest and ~ tg~d. Hence, there is an inherent competition running between the privacy of ~n 1•ndiv idual and the right to information of the citizens. It rests upon the ifuardians of private medical information that is the doctorsto decide the att of th · . • ' ' tht . b e information: to keep it a secret or subject it to disclosure under ~ar of bl' · bt . b . pu tc interest. In most common instances the former right has to su ordinat d t h . . . . should,;,, e O t e latter nght as 1t serves the larger public interest. They ~app. 

. 
of the t . ropnate public interest tests that allow for careful balancing wo ng,hts. 
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, ·. c o NCLl lSION 

I\ 111 
l11111, I 

\ ' I 

nrns. it is suggcsti.:-d thnt npplicntion nft hl' Right lo 
111

r 

._ , 1·1·1L' c~scs i'Cllllirl'S h:11:mring or tlll'Sl' l' ntchl 1·1'gl I nrn1n11on '\ 

StK l . ' ' 
I 1 l s \v·l1 'I r Cf 

t • · i · f · • en 1n 

made tt1r inti.1t111ntron contatt1L'l II~ llll'l ic:11 records. I\ brcoch . a request 

tile orounds th::it hann rmtllHllll'l'd Ill the cnnlidcncc is sc is defended 1
~ 

==- . • . 
• , vcrc nnd . on 

:n-erted tw the conttdant s d1sclosrn~. 1 lmn: n ~r. it is sugg can onl} 1._ 

. .. . - , estccl that h •ie 

of .. public interest employed ~11 the Act shoul_d be interpreted co I c notion 

" hen it is being lx1lanccd agamst thr protcct1on of inform 
1
. nservativeh, 

- • j . 1 · . I . • a ion sha d ' 

an expectation ot conttl cntta tty \\'tt 11!1 n ltduciary relationsh. 1 re With 

breaching " i ll rekntlessly han11 the confider by adding constr . 
1
P because 

• • • • ,.i: 
aints upo hi 

.Since confidentiality 1s ::i necessary mgrewent of medical practic n rn 

- d . . H e.caresh I 

be taken to sateguar its mterest. ence, the reason accorn . ou d 

revelation of infonnation should prima facie be evident. Moreo panbying the 

. . . . d 1 ver, reach f 

confidentiality should be pern11tte on y after extensive anal . 0 

· . . .ys1s of th 

infom1ation and review and the disclosure should be the least inva . e 

. . . 
s1ve to the 

patient and the most hmited m nature. In other words. it should be qu .fi 

. d 'd d t1 b . f anti ied 

\~·here its exte~t bemg . eci e on . 1e as1s o ~e degree of hann involred. 

Only infom1atJ.on drastically affectmg_or potentially endangering the genera] 

public or a specific person should be divulged because sediments of neoative 

feelings like depression and deprivation may grope the patient conc~med 

and may lead to psychological disorders and social repercussions like 

ostracization.Only infonnation necessary to that purpose need be produced. 

and the doctor can usually detennine the 1nanner of compliance. so long as it 

is reasonable. 

Therefore, medical confidentiality under the Right To Infom1ation Ac1is 

intransigent and not obligatory in nature. It is flexible and to a large extent 

depends upon the careful and prudent deliberation of the people in aut110ri~: 

to come at a rational decision. However, it places the herculean task ot 

deciding what infonnation comes under the wnbrella of public interests. u~n 

the designated Public Infonnation Officers demanding them to carefully weigh 

right to privacy and the right to information of the citizens and decide what 

would construe public interest and what would be its misuse. 
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AIISfRA("/' 

I I• ,,,,,,k" to ,1 '</Jlnr<1 tllf1 hlslorh·11/, .~or·lol mu/ r·u//urfl/ 1/11• (l llf If / , ' , 

I . ,1111., 1'1, 1 1
,,.,,,,,,/,•tU'<' of'tlw 1n·m•f ll'<1 <~/ /Nno/,, /rwl/drh1 In /nrJ /11, H I ,, , , f 01' I '11' ' , , ,.,.,,,,,,,.d,' 

1 
,111,. tlw 11,.,1. ( ',m,·c1JJll011 /'rr 1-Notol I )/ogno.vllt.v l r11·fm l11u11..v I /111 I , )/'{',\ W J(' ( 

' lr /1111''' '1'' ,1.) A .1 lu"· ,, rulwrol w·mmdlng ,vim/Lor lo tfw 11ror: l lt11 of h, 111 ('!'NI I I 

1111011 rI' If 1·11,, ,·11nfrr.1I ,1w1sllon lrJentlffo rJ hy th,, outhor /,v whftther in llt, \
1
1 Jr if~ (' , I • 

I ,.n,,,I, foe ftt ·lf. ·,, thr sn>f><, to ,1x,1rclst1 their <'hoke freely vl.v-(1-vl.~ uhortlng the ,,wn /)(n< h k ,,,,,,11 wo ,,~ In this re~ard, th,1 au/ or see s to unsw,tr the que.vtfon as tr, J,rir wom , • ,.~11111111 

1 
·olc of th<' women:~ movement has heen lnstrumenLaL in demundinK •r/t'III t 1<' I ' ' I'(' llNJr,r71 A A h ' 1rh,111 d en(<>rcement of the , , -.1 ct. not er tmportunt concern tr m1111~ m1 . h . , l d , . in, '.,d hr th<' authm' is whether or not t e Act ts imp emenle properly. J, mally, 1•i/()ll 'h'[ ' f' ,. k / h ' fl. . mrlwr 111vestigates the poss, t tty ~ a m ,etween L e practice (~ .1emale 

"'.'. 1, and oender cleansing and comes to the conclusion that it is justified to 1,,, (/, /{ ( " 
t ·male foe ticide as 'gender cleansing' rather than a 'social evil ' today. , n, < • 

~t·ywords: foeticide, ultrasonography, PCPN OT Act, Gender cleansing, 
I. b·1 ROlll CTION 

Indian society, like most societies in the world, is patriarchal , meaning 
that it is a fo rm of social organization in which a male is the family head and 
lltk i~ traced through the male \ine.2 /\s per the ancient Hindu religious customs 
111s htl ieved that a man can attain salvation only if he has a son to light his 
luncral pyre. In other words, if a man did not have a son, he would not be 
alile to attain salvation in that lifetime. This age-old preference for sons can 
aptly be termed ·son-mania' and this has resulted in daughters being less 
desira_bk. Uendcr bias, deep-rooted prejudices and discrimination are etched 
~ecp in the minds of the Indian masses. 1:cmale foeticide is a practice that 
involves the detec.:tion of the sex of the unborn baby in the womb of the 

1----
Stutlcnt~ r 5::-,11-.----- d' h 2 Nee . 1° . Year, School of Law KIIT University, Bhubaneswar, 0 is a . f ra )esa, & M · 1 . 'M h ( d) "An Overview o lhc Status f a~t 1rcy1 Krishnaraj , Manoranjan o anty, e .. , . N w Delhi , 2004 , at 2~

9
_Women in India" in Cluss , Caste, Gender, Sage Publications, e 
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I f I 11,uJ \m 1111 } If I Joumn 11 /11'. 
1 , , 1,,,,,. , 

h and the decision to ahort 111f the ~x of the l hild j, cl 
1 ' ',, mot er .., c Cllc.rJ , , ·y"L "Uld he done al the hchest of the mother. father an· '/ -J • ;i llir) 111!, c., , , , u (Jr ~Jlh 

d ramih pressure 1 his detection of the sex of the hc:1hy , ,, · iJtuJ 1 un cr1; • , . . hurinc ~ ,r 
h C mcthrnh, ;7 am111ocentes1s (nonnally performed after 15 t 1r,11J~1 t re . , . . -17 v,. ")' prcgnanC) ). chronic , illus sampling (expensive and normally Pc ~~-.,,1 

around the tenth \\eek of pregnancy): and ultrasonography (the least rfcnrr,CJJ 

d nonnalh performed around the twelfth week of prcon, exPl'n·)11
, ,: an . . . . oi,ancyJ ~. consequences of widespread social and demographic expression of · I ht 

s d. , , . I . . such v ·II entrenched biases are grave. In ia 1s a pioneer in egahzmg indu{'a,, , ~<: • 
M d. 1 T · · \;\,,\I abor111 Cnder the l'-\'O main laws. e ~ca I e~mat1on of Pregnancy (MT 1n. 

1971 and the Pre Natal Diagnost1cTechrnques(PNDT)Act, 1994 th PJ~c-1. 
b , h. h ' e India go\emment has allowed a ort1on w 1c may be carried out u d n . . f h . d . n er the followi ng circumstances: (a) 1 t ere 1s anger to the life of them h . 

child birth (b) if the child is at risk of being born handicapped, or(~; i;~~: 
"oman has conceived the child as a result of rape.6 Women are also all . . . h d . h . owed the right to abortion 1f they w1s to o so mt e mterest of keeping the[; .

1 . am1 y small. PNDT Act only focuses on regulation and controls techniques of 
natal sex detennination not the access to abortion in any fonn, that is P;;­
Act does not concern itself with selective abortion of female fetuses as s~che 
but rather, with medical procedures to detect the sex of the foetus, which ca~ 
lead to foeticide. However, it is often times seen that the decision of abortion 
is taken after the detection of the unborn child as a female. The latest Act 
related to sex-selective abortion in India is the Pre-Conception Pre-Natal 
Diagnostics Techniques (PCPNDT) Act. The problems associated with the 
provisions and implementation of these laws at the level of ground reality 
demands a behavioural change among the people of India as well as certain 
changes in substantive law. 

3 Piyali Sarkar, "The eliminated multitude: Female f oeticide in Indict", available on line 
at ,.,,http://www.csrindia.org/Reports&Documents/ Articles/Piyali.pdf> last visited on 24r.1 
November, 20 I 0 
4 Sayeed Unisa, Sucharita Pujari , R. Usha, "Sex selective abortion in Haryana: Evidence 
fr~m pregnan~y h!story and antenatal care", 42( I), Economic and Political Weekly, at 60. 

Sex determination tests: All round apathy" 38(39) Economic and Political Weekly, at 4072. ' ' 
1

'. ~~:~e Visa~ia, "Defi ~it o'. girls _in India: Can it be attributed to female se~ective abortio~?" 
2
, 
00 

selective Abortion in India: Gender Society and New Reproductive Technologies, 7,at70. ' 
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• ·,, India: Issues and Challenges · ,e 4boruon ,,, . ,feel'' ' I ~,,, -SC 
h . \ \ 

. 1i· ,,,,, • • t' n and analysis oft e socio-cu tura 
, I,.,,,,, , exanuna ,o . . ,,,.., . \ "cd on 31 . ' 

1 t encourage female f oettcide, the legal 
,~ ,o. . . \ ,deas t ,a . .. . i:' "~~ t-r'ld,H0na 

1 ' th special reference given to PCPNDT 
111l d thl' l' '' _. , \aws \ w, ,.._i,,.•n

1n .,J,,ith ahort'0' _ . x-se\ective abortion in lndia. The older 
,11 ,,,\\l ures tot se . . 
_..._,i- 111 ,,·cnt'"c n,eas _ b rtion will only be dealt with perfuncton\y ,ii,\ rfl 'e ,ssue ot a o . . h' h b d f k 
,. · , ,,ith t:1 • \ ate the article wit int e roa er ramewor 

1
,,,3\ln~ · 1rder to oc . . . . . 

,,. ihor.A\so. ,n( \ • d within the Constitution of India, 1950, 1t 1s 
\"• JU - dcnns ens wine 

. . h d 
",,~h1~and rree - ~~ the difference between reproductive ng ts an .\·1an1 t0 c\an · "- ·soften stated liberty is not just a matter of having 
~,"' . · edom. nS 1 

' . . . . 
··"'("1ucu,etre . • es being in a matenal position to exercise those 
, er ,t requir . . . ,,t,t' on pap .' · res resources.7 The eminent sociologist, Martha 
. . and th1s reqm . . . . 
;·1t,. s ··Toe State that 1s going to guarantee people nghts eff ectlvely 
'.-,1:laUID note~. 

11 f b · · h · 
, .. ~~;

1
[ t(I haYe to recognize norms b~yo~d t~e sma menu o . asic ng ts: 1t .. ~ ~~ e to take a stand about the redistribution of wealth and income, about - ~· 

0
,menl \and rights, health, education."8 While making this point, she ~ · .. Je~ to the paternalistic nature of the Constitution of India with regards ,. e.g .. discrimination on the basis of sex. The author acknowledges .. l the focus of this article is much narrower, a full-fledged solution __ ·::.ing the abortion rights of women in India can only be reached after an -;~th examination and analysis of other economic and related rights. 1

; \\i,osn BEHI~D TH.£ ELIMINATION OF THE FEMALE FOETUS: 'SoN MANIA' I l} .4. \ G\IT[R A.SA 'BURDEN' 

r L. v..e\\-known that over the ages as the importance of ancestor-worship - :t~td. sons alone were regarded as eligible for offering oblations to the 
.~11e~: daught ld ., f ers cou not perform this very important religious duty.9 lt is, 
.. nc ore not v d' ffi !Jati,·th: ery 1 icu\t to understand the reason why daughters became <h~r\i~ utn\popul~r subsequently. In Brahmana literature, there is one passage g 1at whi\e the . h h ui\roub\e to. 

10 ., son 1st e ope of the family, the daughter is a source ,t. Gender bias and discrimination against girls is deep-rooted 
M4nha N '• ~http"/ u~sbau,-::rn-;'~'W:-:-----' /bi~ www.\itt1ern'a, c~men and Work- The capabilities Approach ," available online at 
' A.. s g,. m/2000/martha2.htm> , \ast visited on 24th November, 2010 

/ d · Ahekar Th ,Q),, Mon ' e Positi ,r w . 
0 Ibid I al Banarasid ;n °! rr omen tn Hindu C ivilization- Present times to present 

at 5 as ubhshers Pvt. Ltd. , 2005 , at 4 \ ' 
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/ ' I I I'' \ ,', II ' I 
' ~ J, ,.,.,,"ft; 1 '' tt I I 

• . • (\!n l11rh 

, 11 1rui\.' Hirth 1.,I :1 son 1s :1n L,cc:is1011 for rc,·,)1
· •· c- 1 \/, 

Il l \\Ill l , , • • • .· ' " • ·, .. , Clllg UntJ '11 

I __ ~" I' 1 d lltl!hkr s b111h ,~ um~1du t:d ,1 d1suppointn,c 1 1 
Cc lchr- . 

" 11.. 1 , • • , • • • • , n . n a a11,,
11 

I 11 11: •1 nt1.." tns nl ,m , ·1 k umg the mother. 11 I he pi·ov 6. Way, as 
,11 1 , , • • c . er 1a l bl . · or,· 

I'" --d bnd1..· is "m:n \'OU be the mother of a hundred ess,ng 1 ~ 
11c" . \. · · · . . sons ,, M o a 

I , ' 1trr.tl t,l'l icft,fthc Indian people 1s that 'santan· me · orcov 
1 11..' p . · . . ans a so er, 
d,ni •htc, ,md. hence. one Sl~S thnt Ill dcvot1onal songs the pra n and not 

~ . . . . . I · 1 d i 2 M I . Yer for a ch. a 
" \lllWII ,s 11..,r :t son. 1101 101 ._1 c 11 . ost nd1an women would b 1ldleSs 

1, 1 1.inl~ 11~,, c succcssi,·c daughters. e shattered 

~1.1tts ~H't' prelem~d over daughters fo r a number of econo . 
. tJ f . . d m1c, social 

rdt~ILlUS ~3.so11s. The btr 1 o a son 1s perceive as an opportunity fi and 

11l1.lbdit, "hik the birth of a daughter is believed to result . dorupward 

t'l'1.lmHi;ic mobility of tJ1e household and the family. The gloom ~tn downward 

f d. . b 1 · f h . a aughte ' 
t\irth in most parts o In 1a 1s sym o 1c o w at awaits a fam·l rs 

. , b . 1 Y Where 
J~iLn!hter 1s born. Parents expect sons- ut not daughters- to . a 

... . d . I . provide 
tinam:i3J support. secunty an emot10na care, especially in their Id 

·n1 . h o age· 
sons :1dd 10 fam ily wealth and 1 1ent t e ancestral property while dau h ' 

. ( 1 . . h . . g ters 
dni11 it through downes t 11s 1s t e mam soc10-cultural factor h' 

'- . . w 1ch 
contributes to the stereotypical not10n of women as a 'burden')l3. 

. , sons 
continue the family lineage while daughters are married away to anoth 

l
. . 

1 
er 

household: sons perfonn important re 1g10us roes and defend or exercise the 

fomily"s power while daughters have to be defended and protected, creating 

a perceived burden on the household.14 A son 's education and upbringing 

cost is evened out through the dowry he commands at his marriage but in 

case of a daughter, expenses in raising her have not only to be incurred but 

she also has to be paid dowry on top of it all. Getting the daughter 'married 

ofr is considered to be one of the prime responsibilities of the parents. 

Exorbitant expenditure at the marriage of the daughter results in the family 

being caught in a vicious cycle of poverty. However, exceptions do exist i.e. 

1

~ Tulsi Patel, "A son meaning space under the son", Sex-selective Abortion in India: 

~ende,; Sociery and New Reproductive Technologies, 2007, at 149 

i; K_usu~,, "Mother dear: Do I have no right to be born?", 12( 11 ), lawyers' Update, ~t 6 

Piyalt Sarkar, "The eliminated multitude: Female foeticide in India", available onhn~ 

at , http://www.csrindia.org/Reports&Documents/ Articles/Piyali.pdt> last visited on 24 

November, 20 IO 
14 

Sayeed Unisa, ~ucharita Pujari, R. Usha, "Sex selective abortion in Haryana: Evidei"i; 
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. , 111cnt flt1l . lndia ·s 2011 census, there are only 858 women to ,,11,f\l •• ,rd1ng10 

. n' ,
11
,11cr. flll~ 

1
h ,at district ofUttar Pradesh, compared to the national 1 
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anything else, it is the mindset of the people of India ore t ,an . . , hui.. 01 . hlld that needs to change from downnght apathy to one of . ,,,aid' tl:c. girl cahtarianism and faith in the abilities of the promising child. 
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crNDT AcT: A CRITICAL APPRAISAL lN THE LIGHT OF TffE ROLE Ill iHL ~ E1''S Movf.MENT IN DEMANDING IT o1 n1~ WoM , 
. India. the issue of abortion has been placed in the feminist agenda in a Iner uite different from its positioning in the West.27 Until recent times, ~: ha~ lacked a strong femin~st traditio? to d~mand that laws affecting ,,omen·s lives actually take into consideration women's interests.28 

Rrproductive rights always were and are even today one of the most significant 
1~suesof different kinds and phases of women's movement; according to its _ aim~. family planning with respect to the timing and number of children a "oman wants to have, should finally be the woman's decision and not that of 
111:1 husband alone, nor of other family members, religious authorities or the ''.Jle :'

4 However, in lndia given that deeply ingrained societal prejudices 
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1
' 11a Bhalla, '"Wife-sharing" haunts Indian villages as girls decline,' available online J\ h11 p://in .news. yahoo . com/w i fe -sharin g-haunts- i nd ian-v i l \ages-girls-dee line­OH;'.oss71.html::- , last visited on 291h October, 20 l \ . 

l
,,-
9
~1vedita Menon, Gender and Politics in India, Oxford University Press, New Delh1, " 9, at 278 

';t;D,anaya Wri~ht and Varsha Chitnis, "The Legacy of Colonialism: Law and Womens dtg ;:s_,n lndiu ," 64 W~sh. & Lee L. Rev. l3 \ 5, \ 348 (2~~7), <http://\aw.wlu.edu/ ,, ~ rnages/Law%20Rev1ew/64-4Chitnis& Wright.pdf> last v1s1ted on 291h October, ~O 11 
U · nor~ O'Neill, Autonomy and Trust in Bioethics c',iffiord Lectures 2001 , Cambri<lge n1vers1ty p , ' ress, Cambridge ; New York, 2002 

185 



I ,( 1, 111· a11d Soc11•1r 
(Yc1lu111c ~ 1' 111 ,/1nir1111 r 

, 
N11 I . ,,en ,1rc yet to achieve true reproducti ve "cl . 1 • t 1 exist wot c 

1<Hce'' continue l · -d· t look at abortion rights as a question of c ctnd ~ , the,· o no . ontrol ' thcreiOfl: . . •. cai)c repented pregnancies but see thern as a ·h 0ver . ~xualtt, to cs t • I . d' 'd c anc their.st:. c • • l)ortions.'0 \n Indta. t 1c 111 1v1 ual women m 
6 e l() x-sclecttVe a . . . ay e escape se, - . 

1 1 ·epe·ltcd birth ot gtrl children and as opposed t . 1110re ~ emed \\lt , t ,et L • ·f. o viewj l:onc . 
1 

tneans to gatn freedom tom repeated pregnan . ng 1, t' 11 ng ,ts as a .., . . c1es Th· aoor ,o d l t for female control over their bodies differs main! d. is . show the e )3 e d' f h " d . . y ue to 1- . • . the cultural groun mg o t e repro uctton nghts". the d1fterence Ill h . tn India tl 
n, t respectively. Moreover, sadly enoug , abortion has been h .1 

and ,e"'es . . l . . Id' 311 a1ed t the population exp osion m n 1a. n the context f as an answer o . . . o such . . aoement of people of lndrn with the law, 1t bears noting th t h femnust eng ::, . , a t e . 1 olar Ratna Kapur, believes that law s role needs t b eminent sc 1 , • " ,,32 o e tualised as includmg one of process. She goes on to say that "l 
reconcep . . f 1. . . , t b tl e Process of engaging with the law - o 1hgahon, of law reform f 
ma\' e 1 

. . ,o le~ literacy - that will offer the most of femm1st struggles, and may be able " ,,33 to most empower women. 
Abortion became an issue for Indian feminists for a very different reason as from the l 980's, amniocentesis has been used to determine the sex of foetuses in order to abort female foetuses and from then onwards the women's movement in India has regarded female foeticide as a very serious issue.34 The widespread misuse of pre-natal diagnostic techniques for the purpose of sex-detennination and subsequent abortion if the foetus was a girl became a cause of concern to various social and women's organizations. While our Constitution provides for gender equality and non-discrimination, and also prohibits practices derogatory to the dignity of women, and the Indian Penal Code, 1908, also penalizes sex-selective abortions, a specific statute to put a 
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111,,,rmcnl 1/J:11 h,01111 /JI /()gc.:l hcr womcn '11 gr<JIJf'', and the pi<,ncer'> r,f thr• 

/Jc:dlll mo vement :111d c.;11cnm1w11,i;cd a wide range of h·,uc·, ·1 hr, w;.,•, ah·: 

prih:1p., . the fi rst /c.;gis/:,tion all cmpting lo regulate and m()nit1Jr tcchn<J/<,g1e· 
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Worm.:n's gmups were dissi:ltisfied with this !\ct and in August. 1994 

s1.:nl ii h:ick for reconsideration lo Par/iament. l7 
'/ he PNJJ'f Act came into 

force in Janu1:1ry 1996. It largely banned the use of ultrasound machines t{) 

idcntify foma/c; foetuses and abort them. It wa5 amended in 2003 to make it 

more stringent and to curb sex selection not only at the foetal stage but also 

al the early conception stagc.1x Punishment for violating the!\ct includes a 5-

ycar jail term and a fine of Rs 1,00,000, besides the cancellation of the 

concerned doctor 's registration and licence. 39 Now, the Act came to be called 

as Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition of Sex 

Selection) Act. The landmark case which was instrumental in plugging the 

loopholes in the PNDTAct through the amendment in 2003 was CEHAT 

(Centre for Enquiry into Ilea/th and Allied Themes) v. Union of I ndi~11 

The stated purpose of the legislation i.e. the implementation of the interim 

order is to prohibit the use of pre-natal diagnostic techniques for the 

determination of the sex of a foetus, which results in "female foeticide.·· This 

is described as "discriminatory against the female sex" and --affecting the 

dignity and status of women. "41 

31 Kusum, "Mother dear: Do I have no right to be born?", 12( 11 ), lai~J1ers · Upda!e, a1 7 

J
6 "Sex determination tests: All round apathy", 38(39), Economic and Political Week(r, 
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7 Nivedita Menon, Gender and Politics in India, Oxford Universiry Press, New Delhi. 

1999, at 279 

lk Durga Chandran, "Sting operation to find the missing girl child ", available online a1 
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19 Ibid 
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~ 117 .1,,,1111111 of I" " a11rl SodrtY 
(Vo\urnc -4· No Ii ... ,-tl ,... i·Jroblems that can easily be pointed out on a c lose ana\ . 

Some o 1 1-.. · _ 
Ys1" PCPNDl /\ct are · '' 

of the provisions of the · 
ta) Neither the objective nor the Pr~amble _o f tl_1e /\ct e~plicitly states the cultural and economic reasons _tor the f rammg ~nd implementation of such an Act. Therefore, through 1t. law d~es not d irectly seek to challenge cultural stereotypes. Rather a more passive stand has been adopted. The effort has not even been made on paper, let alone add ressing the iss of gender discrimination and female foe tic ide thro ugh policies t~es .. b h . l d . . at 

eventually aim to bring about e av1oura an attitudinal change 0 
. 

Ver the Qenerations . ... 
(b) f uture teclmiques for sex determination as well as sex pre-selection should be brought within the ambit of the provisions.42 The Act will lose its effectiveness if it does not make provisions to keep pace with the advancements in science and technology. This shows the superfluous nature of manner in which the State has chosen to show its concern over a matter of such gravity. 

( c) It was suggested at the time of framing of the Act that all ultrasound machines and other equipment which can be used for sex determination tests should be registered. The Joint Committee had earlier considered this suggestion and rejected it as unfeasible because such equipment is used for various purposes other than pre-natal testing.43 Some alternative method has to be devised in order to surpass this hurdle and ensure accountability in case of use of such medical equipment. 
( d) Section 23( 1) and (2) primarily address doctors, medical practitioners and ultrasound clinics, rather than pregnant women but Section 23(3) proposes to hold guilty any person who seeks to use the PCPNDT Act on a pregnant woman " including such woman unless she was compelled to undergo such diagnostic techniques." Hence, the Act in this respect is anti-woman and would create conditions that would limit its effectiveness. This is highly unjust as put simply, the clause effectively means the loss 
42 

Nivedita Menon, Gender and Politics in India, Oxford University Press, New Delhi, 1999, at 279 
43 

R~~o': of Joint Committee, 1992, pp 20-21 , as cited in Nivedita Menon, Gender 0nd Pohtics in India, Oxford University Press, New Delhi, 1999, at 279 
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\part from these problems that persist at the substanti ve level of law­

.1,~tking. 3 number of problems also crop up at the level of implementation. ln 

rratll, . the stJte governments have shown a lack of commitment on the issue. 

1 arh~r the Supreme Court had ordered the l.:ompulso ry registration of all 

diagnostic centres across the country and mandatory record-keeping and 

mspcction as well.47 But these have not yielded des irable results. The power 

to appoint Committees in each State to seize medical equipment where they 

are being mi sused has been given and each State has subsequently set up 

authori ties with the powers of the Civil Court to prosecute clinics and doctors 

in case they used them for sex determination. But the need fo r some person 

\.\ho has legally been vested with the power to "blow the whistle" in these 

dinic~ has not been addressed. Hence, fortunately or un fortunately, most 

Jffected people are still dependent on NGO's and Self-Help Groups (SHG's) 

to pliJ) ij proactive role for this purpose . 

,, \ 1ct'latha Menon , ''Mothers sued. do cs ,l;O .fi'e<' ", avai lable on line at , http : 

:~' " boloji .com/wfs5/wfs593.htm ", last visited on 101
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' htl p:/lwww.infochangei ndia org/features292 .J'sp" last visited on 101
" December, :2 0IO 

0 "S · ' / n 1 · · I W ,kfr 
· 1;>.. determi nation tests· All round apathy" 38(39) ,~·co110111 ic am 1 0 ,nca et · · 

a1 4072 · • ' 
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1\/17 ,,,,, , 1111/ ,,, I,,,, ,mrl \1'1 " r, 
<vr,\u1nr 1 

Nri I, l\ . l0"11( l l C.,f ()" 

1 he d,agnn(;tic tcchnnlngic(; that arc mcful for detection of gen . 
1. . . I 1r et1c die.orders. chrom0snmal ahrn~mrn 1t1cs. _congc111ta ma_ 1~rmations or hirth defects. als0 make sc~ detection of the foetus easy. I hi s information led replacing the tradit innal fnnns of eliminating a female chi Id through mea<;ur to ~u_ch_ as _fema~c infantici?e l? the pre-birth sex d~tection and subseque~~ ehmmal1on. l·ven when _1ust1ce appears to be done 1.e. when a convictio . ~ecured. the \'e~ demonstration of such heinous violation of the "gi rl chi~~: and the "woma~1 --. the p_racti cc of fe1~ale f?eticide itself re-enacts and reconfirn1s dominant patnarchal and m1so~ymst values prevalent in society toda~ . lt is not only the poor, but even the middle classes and the rich in India that are biased against the girl child. Given the prevalent social context, is it real!~ possible for a woman to decide about having an abortion, if she has to sun ·ive as a good daughter-in-law in the family? Let's assume her husband supports the birth of a female child. Even then she may prefer to have a male child in order to get respect from her in-laws' family, in order to save her marriage. If a woman doesn't have any say in this matter, a good case can be made that female foeticide is an act of violence against women. Fully understanding that an evil such as this cannot be addressed in isolation, it is necessary to closely examine all forms of related social malaise such as dowry, v-. omen· s underemployment and exploitation in the society, education standards of the girl child as well as high-school dropouts amongst the girls. earl) marriages and the arranged marriage system. 

While it may be argued that the State has in fact taken steps to stop this practice of female foeticide through the enactment of the PCPNDT Act, the tneff ectiveness of the Act in real terms translates into State liability, not ''apathy" since we are not speaking of individual crime but of mass extennination, for which the mechanism and urgency of redressing the issue cannot be a mild legislation like the PCPNDT Act alone. Full involvement of medical associations along with the proactive support of responsible citizens must be there to monitor the ban on female foeticide and change social attitudes. Otherwise, from the legal point of view, it is the courts which will have to repeatedly interfere in a matter that should be the concern of the executive. 
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CASE COMM ENT 

71 111111\ 1 ( l11io11 of India & other,(; (Writ f' <' tihon /(' . . 
1 I r/1 11 . • , ' ! ' ,v, ) No. 490 of 

I I ok rrahan. through its ( 1<'neral ,\ ecretarv s N c,1 kl . · 
, I(}' 11 ,, I . • , . . · ' . ol Ill Cl V U n,0 11 ( 1 

011,
1
,n rWril f1et1t1m1 (( 1n /) No. 231 <?f 2005) 0 

1,,,{1t1 c\ 

Rituparna Nanda* & Suhhrai·eet 11. 'f h 
, L . iv a apatra** 

J. r~TROOllC'TION :-

The hasic structure_ of tl~c Constitution of comprises of three main 
elements which are reqmred ot the governance of a State. The three elements 
are three sources of power and the making, origination and enforcement of 
la"-s 15 done by them. The three are the Legislature, the Judiciary and the 
[ xecutiYe. The purpose of legislature is law-making which involves the 
detennination oflegislative policy and the conversion of that policy in to rule 
of conduct by way of enactment. 

The case of Lily Thomas v. Union of India which was decided on 1 oth of 
Jul), 2013 created lot to hue and cry over its judgment since it affected the 
position of the members of both the House of Parliament as well the State 
Legislative Assembly and the State Legislative Council. Their membership 
v.a"at stake due to their disqualification based on their conviction or sentence 
m reference to the subsections (I), (2) and (3) of the Representation of the 
People Act. 195 1 which laid down the offences based on which a member is 
to be disqualified. This particular case not only raised question on the validity 
of the statutory provision but also the constitutional provision, in a 
l-Jrcumstance where both are in conflict with each other. As we know, when 
there is any such conflict, it is the constitutional provision which wi ll be 
upheld: else the goal of drafting a constitution will not be achieved. 

• ~B .A. LLB Student 3rd year, SC II OOL OF LAW, K IIT UNIV ERSITY, 

~all : rutuparna .nanda93@gmail.com " . 
M, 13_8:~· LLB Student 3rd year,KII T SC II OOL OF LAW, Kil I UNIV ERSITY, 

ai l. likin .mahapatra@gmail. com 
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J.. /ff .1,,,m10/ of l a11· and Sorirt,· 

tl. FACTS:-

The bnsic object ~f s\1ch a pe~iti?n was to create awareness arnon 
1uhlic about the const1tut1onal pnnc1ples and that, the Parliament gst the I , - ,. . 1· , . d . . anct Pub1· sen ices must be free ol ct 1mma 1zat1on an con uption. The case i h 1c of a \\Tit petition challenging the provision i.e., subsection ( 4) 0t ~ e result 
Representation of the People Act, 1951. The Constituent Assern'6j

8 
of t~e . . . . d d t 1 d . y Wh11 draftino the Constttutton mten e o ay own some d1squalific t· e ec 

• a ions ~ persons being chosen as, and for a person bemg member of either H or Parliament and State Legislative Assembly and Council 1 _ ouse of 
III. ISSUES:-

! ) \\7bether the Parliament had competence/legislative power to enact b SU. section ( 4) of section 8 of the Representation of the People Act, l 9S 1? 
2) \\, llether sub-sections (1 ), (2) and (3) of Section 8 of the Representation 

of People Act, 1951 in parlance with the sub-section ( 4) i.e., whether 
they create any form of distinction between the persons to be chosen as 
members and the sitting members, or that they are at the same footing? 

3) Whether the discretion of the President or the Governor play a severe 
role in the stay of disqualification of members under Article 103 (2) and 
192 (2), respectively? 

4) Whether the position of a sitting member being prey at the hands of a 
frivolous conviction is at stake or not? Or that, whether he can regain or 
restore his position or not after being proved not guilty of the offence? 

5) Whether sub-section ( 4) of section 8 of the Representation of People 
Act, 1951 , declared ultra-vires or not? 

IV. ANALYSIS OF THE CASE:-
• • • 2 fleeted in the 1. Supreme Court's endeavor to do Justice m an_y case re . present case of criminalization of politics. Court's Judgment to stnde t~e 

d. . . • . S 8 (4) of Representation of People 5 itch of mucky polit1cs, by declanng • . . f . . . · e step to clear the amb1gwty 0 Act, 1951 unconst1tuhonal, was a progt essiv 

1 Constituent Assembly Debates, Vol. V 11 , I 40- I 2 Art. 142, The Constitution of India, 1950 
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< ·nsr < 'ommenr 

1 
,., )f pos1t1on of convicted m embers of the Par\' he sp ,c1c l " . , 1 iament as well 1,1,, ,n t \ , i<-\nturc. As Justices 1ould not only be done b t . 

' . swtc l:g - • b d --~ b . u mani festly 
!\' thl · \ t ,dh· be seen to e one , y declanng the law th t 
' 11do\1 ., c · . • . b 

1 • 1 . . a created 
:1nd l1 

\ \ , , \nss,i ,cation et ween eg1s at01 s and non-legislator th 
,:1sona 1 l:l .. dd' 1 . . s, e apex 

\111~· · 1 ,oitimatc dcc1s1on an 1sc 1arge<l 1ts obli gation J. udi · 
1 

.-1 ua\'C a 1.: t- • • 
. • c1ous y. As 

((''''' ~ . t .. 111 o1 the country 1s to be based on the pnnctples of m • L 
, \--ga\ s~ s t: . 

. ax1m a 
thl c d' /e galite, which means governm ent should be based on I d 
r,.,m·1rlc ( • 

aw an it on 111an. nl 
. , ., Art. 102 of lndian Con stitution lay down the provis ion for - · 1.hcation for membership' of a Member of Parliament. A person sh ll 

·d1squa \11 • 
• 

a d. uahfied for being chosen as, and for being, a member of either House 
he isq · d' 1· ti d b cl par\iament4 if h~ 1s so _ 1~qua 1 1~ y. or u~de: any law made by the \iarnent~ and sinular prov1s1on of d1squahfication 1s laid down for members p7the State Legislative Assembly.6 

The term "disqualified" means disqualified ;or being chosen as, and for being, a member of either House of Parliament or of the Legislative Assembly or Legislative Council of a State.7 As per s. St3) of Representation of People Act, a person convicted of any offence and sentenced to imprisonment for not less than two years shall be disqualified from date of such arid such disqualification shall continue until six years have elapsed since his release. So, if a member of either house of Parliament and State Legislative Assembly becomes subject to any disqualification mentioned in clause ( 1) of Art. 102, 8 his seat shall thereupon become vacant.9 
3. So, Art. 102(1) (e) and 190(1) (e) lays down the same set of disqualification for a member and a non-member of either of the houses of Parliament and State Legislative Assembly. Parliament, by virtue of above articles. enacted the Representation of People Act, 1951 as a part of ' any \av/. But Parliament, by including S .8 (4) as a saving clause for sitting members of Parliament, created a different set of disqualification. As the 

1

4 
RVs. Sussex Justices exparte McCarthy [ l 924) l KB 256 1
Art. \02( \ ), Constitution of India, 1950 •1d., atArt . 102(1)(e) 

1
ld., atArt . 19\ (l)(e) 

, § l(b), Representation of People Act, l 95 l Supra note 3 
~ Art. \0\(3) (a) and Art . \ 90 (3) (a), Constitution of lndia, l 950 
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I· 1 · 1111d S11<'icrr ( v 
},:II/' .lt111 mal t( ,111 nlunir 

, . . H'o,·idcs that the si tting members of Parlia, 
1 

\ 
. 1,1ncd sect ion 1 . . . l . .11en1 and 
1111P1

::-. ' , . , blrsh•lllt1otbcd1squul1f1cl unttlthrec monthsh S~1 L.,(1isl11t1n'/\SSLlll . , , . . , avec1 c 
• t:e ' 

1 
, i· t, or within thnt pcnod an appea l or app lication for r .· ~~ 

I ron1 t 1c l .1 L • . • I , , . e\, is, . 

I 
. .,sncct of the conv1ct1on 01 t 1e sentence. until that 0n,~ 

broug 1t Ill !Lt . , . 10 .
1
. , · , • . appeal 

. . ·, :iisnoscd ot bv the court . t 1c convicted sitting rnernb or 
appltcat1on 1s l , t , . • . . , . ~ d . ... . er enjo . 

. .. 1 1 , of membership [Uld 1s not dtsqualt fte even If there rs sarn h 
thepn,1e!:-L ' . , . ese10r 
d. i·fi ''1tt.l)ll for both members and non-memoet s. So. S.8 ( 4) goes be 

1squn t c .. , . . . -, . . . . . '"' Yolld 
the letter and sptnt ot the Const1tut~on. s_.8_(4) ts also mcons,stent with Art 

101 (J)(a) and l 90 (J)(a) as seat o.f tl1e s1ttmg me?1bers does not get vacan; 
after they are convicted. So. S.8 ( 4) of Representation of People Act exhibits 
a clear picture of conflict between the statutory provision and the 

Constitutional provision. Right to Equality. by virtue of Art. 14 of Indian 

Constitution. iITespective of any person, both are liable in same manner before 
the same forw11 for any act they have done. 11 The provision of S.8 ( 4) creates 

discrimination between a member and a non-member by treating them 
unequally as to their position in the house after conviction. 

Conflict between Statute and Constitution 

4. There can be a scenario where a provision of Constitution as well as 
the provision of legislature applies equally. So, the statutory provision is in 
conflict with the provisions of the Constitution. Statute is created by legislature 
and the legislature is the creation of Constitution itself and it has given the 
power of judicial review. It is the Constitution that shall prevail and the Statute 

which is ultra vires the constitution is void to such extent. 12 Constitution is 
supreme and all other laws emanates from it. 13 

5. In the present case, the statutory provision i.e., the Representation of 
People Act was enacted by the Parliament deriving their power under Art. 
I 02 ( I) ( e) and I?~ (I) ( e) o~ lndian Constitution as a part of· any other law· 

to lay down ~r~v1s10n~ for ~1squalification for membership 011 conviction of 
offence prov,dmg for 1mpnsonment term of more than two years. 14 But the 

10 
§ 8(4 ), Representation of People Act t 951 

11 See AV Dicey Rule of Law ' 
:; it CJ Marshall Marbury v Madison 5 US 137 ( I 80J) 

14 
Supra note 8 at § 8( I) and 8(3) 
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( ·mw ( ·omment 

~ R l4~,~ nf \he ,,npugncd s tatute conflic ts the ab ove 
,n l" 1 S. . \ . \ d 

r , , ,._,, \ wo, ,s,on for the \act t 1at ,t ays own a different set of 
t\lt 11..,n:1 ' · · ,_ · f h P \ ' · 

, ,,n"'' _ . f w a s,n,ng n,cn1 oc, o t e ar ,ament and State Legislat ive 
:1\ltll'3\H"ll1 I. ' . • ,11,yll• \,, \a, ,ng a l)n)v,s,on that a\\ows those m embers to retain their 

v,,cn1\,\, . · · , · · t d f cc · 
· ... house eYcn attcr gett\ng conv,c e o an o u ence, 1t allows for a 

. ,, 1n ,h~ . . \ . . . . l '-l• • . 
1 that the Constttut\ona prov1s1on 1n 1tse f does not provide so 16 

\ 1,,\\ 1("atlOl 
. . 

. . 
. 

' · . tcs can \ay down a prov1s1on when the Constitution does not provide 
q 0,, ,tatu - . . 

. . , such proY,s,on. When the Statutory power 1s denved by the legislature 
tcir :ml.~onst1tution. the \egis\ature in no way can go beyond the power entrusted 
tr,"rn . . d ''" ,hem. ~1oreover conv1ctl~n un er S. 8 of Representation of People Act 
nd the sentence operate against the accused in all their rigour until set aside ~n arpeal and a disqualification that attaches to the conviction and sentence applies as we\\. 17 So, it can be well argued that there is no legal basis for the 

~roYision ofS . 8 (4) as on the date of conviction the member as well the non-
1 
-nernber gets disqua\ified notwithstanding the fact that they have filed for an 
appeal in the appellate court for revision of the conviction order.18 6. The term disqualified as mentioned by the act also refers to both 
members and non-members of the houses.19 But the provision of S .8 (4) 
makes an unreasonable classification when it immunes the sitting members 
of the Parliament and State Legislative Assembly from getting disqualified 
"itb immediate effect from the date of conviction. Even both the members 
and non-members are the same; they are made liable differently in the same 
forum. The researchers put forth the contention that, Art.14 and Art. l 02 
and 190 belong to particular \aw i .e. , the Constitutional law. Art. 14 as well 
Art 102 and 190 are to be construed harmoniously, so as to make an enabling 
provision that wou\d source the legislation to make law consistent with the 
\etter and Spirit of lndian Constitution . ln no way provision~ of.Art. 14 can 
prevail over the provisions of Art. 102 and \ 90 of the Constitution. Constitutional Morality and Statute 

b' . f rin-iary and secondary 
7 . '-'Leg,a\ system arises from the con1 ,nation o P 

" Supra note 9 . . . ka Venkata Rao, AlR \ 9 53 SC 2 \ O 
11

' E\ection Comm,ss,on, \nd ,a Vs . St (2 00 \) 7 sec 23 \ 
11 BR Kapur v State of TN and A_not <_ioos) \ sec 754 
1~ K . Prabh akaran V s. P. JayaranJan, 1
'
1 Supra note 6 
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I r, ,, 1, and Soc'il'fl ' r v 
K//T .1011/'IIO (~ u il . 

olu,llt• ,1 

,,20 "P _. P' rules arc 1hosc which simply irnpo.~c dUlic . Ni, 11 

rules. , ,mn ) . · · I · s, .~cco 
. 1 ¥er-confornng rules, of wh,c 1 most 1mpor1ant ure t·h llduri. 

rules rue tle po, • o~c %' ·, 

t
- . wer to make and unmake other rules in the system Whi ·I ic0 

con e1po .. "2' "'1'1 I ( C1cnnh 
. d as Rules of Recog111t1on. 1e ru cs or norms) or I c 

recogmze . ,,22 , ' c c c cri vc 

fr tl same basic rules known as the grundnorms · So, where th 1 • d 
om 1e . . . . , . ere is. 

•tt 1 cot1sti'tution the grundnorms will be that w11tten Constitution « 
wn e1 , . . . . . . ough

1 

to be obeyed.23 Grundnorms 1.e., the Constitution of India does not allow 

remedy to be sought from the court, how can the same remedy be sou ,h 
• • • • • 211 'fh , . g I 

w1der a sub-ordmate norm 1.e., statutory p10v1s1on c Constitution . 
d h 

. IS 

, suprema lex ', the paramount law of land an t ere 1s no department 0 

d . 2s I . h d r 
branch of Government above or beyon 1t. t 1s t e uty of the court to 

interpret the Constitution. It must perform the duty regardless of the fact 

that the answer would have a political effect. 26 Merely because the question 

has a political complexion that by itself is no ground why the court should 

not entertain the case if it raises an issue of Constitutional action. 27 The will 1 

of the people will prevail of the Constitution ifit is in accordance the provision 

of the Constitution.28 All the people and the three organs of the Government 

are bound by the provision of the Constitution which can be described as 

suprema lex or paramount law of land and nobody is above or beyond the 

Constitution. 29 When court has been ascribed with the power of interpreting 

the Constitution and it finds that manifestly there is an unauthorized exercise 

of power of the Constitution, it is the solemn duty of the court to intervene. 30. 

Even though the enactment passed by the legislature i.e., the S.8 ( 4) represents 

will of people to protect the members of the Parliament and the State legislative 

Assembly from immediate conviction, this will is against the Constitutional 

morality. So, owing to the doctrine of suprema lex, it is the constitutional 

20 Salmond on Jurisprudence 49 (PJ Fitzgerald ed. 121h ed Unive IL p bl . h' 

Co. Pvt. Ltd ,New Delhi,2012) ' ·, rsa aw u 1s mg 

21 Id. See also Harts Analysis of Concept of Rules 
22 Kelsen 's Pure Theory of Law, Supra note 2 I at 48 
21 Id ' 
24 ADM Jabalpur Vs. Shivkant Shukla AIR 1976 SC 1207 
25 BR Kapur v State of TN and Another, (200 I) 7 sec 231 
26 BR Kapur Vs. State of TN and Another, (200 I) 7 sec 23 J 

27 
Per J. Bhagabati State of Rajasthan Vs. Union of India and others 1973 (3

) 
28 Supra note 21 

SCC 592 

;: it J. Bhaghabati Minerva Mills Vs. Union of India 1980 (3) sec 625 
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( •,,sc ( ·0111mc11 f 

.1 ,, -r the stntutory provisions. So, the provision of ·I\ pre,·:\\ l ' l ' . . . , . . . . ,n 1hnt ''1 t1' ·ts with the provtgmn ot the (_ onst1tulmn 1s void ,,,1, t:-ll , th11t con \L • • • ' --. 4 . , . , ., . . I 
1.,,i:-1:11111\: • f ·cvcr•,b1hty. 1 /\s S.R ( ) 1s ,n conh '-,vcnttnn with the thl' l t• 1,ctt1nco :,; l 

• ,n!! ll' 1hn l . t· )t, ,t ,s ltnbk to he declare<.\ ultra v1rcs the Constitution i''' ~. t·(on~tttll \l . 'tl11l 0 
pl\'' t::- , trnckcd down l w 1,l !-
:tt\l • "' , t,tut,on should definitely \uy down the disqua\ i fication o f ~ .. 1 he l ons . • . . . .., . . . . 1

_· , . · • ,; lf such quah1tcatton were \md down m the C onstttut1on 1lse\ f 1t 1d1d3h.:s, . • . l . d '\'h . l':11 ,, d·ft"icu\t to 3\ter then, ,t c,rcmns ances reqmre . c very ob.1ect of 011\d h1.: I • 14) f's . 8 . h '', ,,nt petition is declaring sub-se~t\On, o e~tto~1 oi t e Representation th~ p p\e /\ct \ 95 l as ultra v,res the Constltuhon. l,,t the eo , . 
('onsrituriona\ Validity of sub-section (4) of section.8 of Representation 
of People Act, 1951 

q. The first contention is regarding the distinction n1ade by the parliament. benveen the persons who are the sitting 1ne1nbers of either house of the Parliament or the state legislative asse1nbly or legislative council and the persons who are chosen as the 1nembers of either house of Parliament, or the state assembly or legislative council. The basis of such distinction is sub­section (4) of Section 8 of the Representation of the People Act, 1951 which expressly is prejudice in nature.33
• The power to enact such Act which gives such privilege to the sitting members compared to the non-members is not pennissible. As per the Article. l 02 of the Constitution, chapter II which deals with the Parliament, part V which deals with the Executive, on disqualifications for membership, states that the disqualifications are for the person who shall he chosen or for being the member of either House of the parliament. The same provision is stated for membership of the legislative assembly or legislative council in Article.19 l of the Constitution. chapter II l which deals with the state legislature , part VI which deals with the stat~s. So the Constitution itself lays down a paradigm which does not distingmsh between th d ·h ~ f t that both stand at the e two categories of persons and lays own t e ac · same footing. 

i i State of Bombay y s . FN Bas\ara A IR \ 95 \ SC 3 1 8 
ii Constitutional Assembly Debates Yo \. YI I, P · 14 1 
l l s ee supra note \ 0 
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I \ ,i/111111 , I 

I 
~/" I 

Comprtrnr~· of Pnrlit1111t'11t to t·rtud tu· 1n·o,·i.1tio11 .1tlafrcl iu 
,~llh-~I' I 

( -') of S.8 
"1 o,, 

IO. The abo\'L' ronll' ltl ion i: in·s risl' lo 1111011,l·r r ()111t-n1ion ; . 
, • , - ~ ' I Wh1•11t, 

the Parlinment h:td thl' po\\'l'I' to e1111rl s11ch prov1s1011. l'l,c lll\:d fo,.11 tr 

, . , . . le ~,,h 

section (4) ot Sertwn.8 ol the /\c t _wlls 1101 l!wr~· s11~t_'l' 11 w:,s l'.Ov1:rtd inih(• 

t\Jticles I () I, I) (c) and I 91 (I) ( c) ol the ronsl 11111 ,on. I lie power ol'Purl,'·i 

' ' . . . . . . • llk'IH 

to makes lnw on a parttcular s11l~1ect-mallcr IS mhcnlt:d lro111 lltt: ( 'ons1i11111011 

through Article 246( I) read with fi nlry 97 of I ,isl Io/' lhl' Scvcn tlt S(;hcd,,lc 

of the Constitution and Article 248 of the C'onslric1io11. !\rtick 14(1( I) prmide.~ 

that Parlian1ent has exc lusive power lo make lnws with rcspt:cl to any of rh~ 

matters enwnerated in List l in tJ1e Seventh Schcdul~ oft he Cons1i1111 io11 :rnd 

under Entn· 97 of List J of the Se\'enlh Schedule of the Consrir ur ion 
. 

. 

Parliament has exclusive power to make lmv wit'/1 respect to nny other lllJtrer 

not enumerated in List I1 or List lll. Arl'iclc 24R similarly providl's that 

Parliament has exclusive power to make nny law witJ1 respect lo any rnau~r 

nor enumerated in tJ1e Concurrent List ( List Ill) or Stale List ( List II) of rh~ 

Se\'enth Schedule of the Cons6tution. Therefore. Article 246( I) read \\ ilh 

Entry 97 and Article 248 only provide thnt in residuary mallers (olht:r than 

matters enumerated in List 11 and List Ill) Parliament will have power to 

make la\v. "In short. the principle underlying Article 248. remf with E111ry 1n 

of List I. is that a \.vritten Constitution. which divides legislatin: p(nv1.·r a~ 

between two legislatures in a tederntion. cmmot intend that neither (if such 

Legislatures shall go without power to lcgislatc wit'11 rcspcct of ;111_\' su~icrl 

simply because that subject has 1101 been speci lkally 111c11tio11ed rHH' can be 

reasonably comprehended hyjudicia/ i11tcrprl'l11tio11 to he included in ;111_\' 11f 

the Entries in lhe Legislative I .ists. 'fo meet such a situation, :1 rcsidu:ir~ 

power is provided, nnd in the l11di11n ( '011stit11tio11. this residuary power is 

vested in the Union Legislature. Once, then.: fore, ii is found thal a p:1rtic11/:ir 

subj ec t-matter hus not been 11ssig11cd lo the competence of the S1:11c 

Legislature, '•it leads to the irresistibk· i11IL·n .. '11L't' that {lht: Union) Pnr/i;1111ent 

would have legislati ve cornpL· teru.:e lo den / with th<.· .s 11hjcct-m;illt'f' in 

question."'" 
· 

H Acharya Dr. Durgn Das Basu. Co111rne11111ry 0 11 lhl· C \1 11s1i1111i1111 \I/' Ind ia . Vii/. VIII 

8988 (81h ed., LexisNcxis B1111c:rwor1hs Wudhwu. N11gp11r. 2011) 

35 See Maxwell. ln1erprdn1io11 of S111 1111 c:s. 11 '" t·d .. pp. 25 1 .. , 
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. \ nt ,1 penal statute n,us\ strict\y construed it n"cans • · s satd t "- c. • • f 1::-&· • .,rhcn '' 1. · . .. ,n,~nds the ,nH,cllon o suncnng or an encroachn,cnt 
\ I ' ,,is\a\\l\l: . , . . . . h l 

,11 the 1,;g. · d .- \,ts ,t n,ust n1an, \cs\ ,ts ,ntenl\on w,t reasonab\c 
I \ \ 1l \) t\ () , • 1h 1 

· , ·rt, ~ e- h \ · \ d · 
;l\\lra\ \1 ' L · . .i ~n ,w~su,nc that t c eg,s ature . oes not ,ntend ·what 

i'n n, - ·c,r n co\\\' ,,, ' . . . l ,nr11C''· 1 . . ,·cssed. The questlon of construct\on thus ra,sed is a 
l l ·' \ •\\' exp --t c cnt . . ' 6 1 ha' n(' . . , .,· sc of power. 'It cxct'L -
1\ll''''00 

'-
' /St t L . l . 

l cn,bcr 0 { Parha1nent a e eg1s abve Assembly/State 
.. n of a n, ro1.itt0 

·, after disqualification !fi,\ath·c ('ounc1 
l c .. 

1
.., The first thing that should be discussed is who can be cal\ed as a ·me;he(: A person is a n1e1nber ?nc~ he becomes member of either House ,, the Parliament or the S~ate Legislative As~embly or the State Legislative Cl

.\ lf a member of either House of Parliament becomes subJ. ect to any 
'" l,un • 
(,. the disqualifications mentioned in clause ( l) and clause (2) of Article. l 02. tu, seat shall thereafter become vacant.37 

\ . C0!\CLUSION:-
13.Prior to this judgment in cases like K. Prabhakaran v. P. Jayarajan etc -~ and many others such similar related cases that took off the issue of :onstitutional validity of sub-section ( 4) of section.& of the Representation of People Act. the Supreme Court in its judgment held upheld the validity of the panicular provision on the ground of Article. l 4 or on the ground of public policy implications. The Latin maxim Ex debitio justiciae states in the case of A. R. Antulay v. R . S. Nayak.39 , which states that justice is the right v.hich everyone is entitled to get and that, injustice should be done away v.ith. Court's action is not meant to prejudice anyone and if any action of the court prejudices someone, it is the duty of the court to rectify such n1.iStake. 14.ln the present circumstance, by declaring subsection (4) of section.S 

. . 
. · h h · · stice done to the 

unconslltutiona\ the Supreme Court did away wit t e 1nJu . d 
. ' 

b by getting conv1cte . 
convicted non-members of the parliament. Just ecause . . . ·d h 

. . . . d . f th conv1ct1on \S set as1 e 
l e s1tt1ng, members would get disquahfied an 1 e 

· u ·versa\ Law 

,. 
. \ \ \ 74 (4'" ed . repnnt , n1 

H. M. Seervai C onstitutiona\ Law of \nd 1a , Vo · \)
1
ub\ishing, Co . Pvt. Ltd, N ew Oe\hi , 20 \_\) 

0 3
~ A.\O\ (3) (a) , The Constitution of \nd1a, t 9 5 · ,2oos) 1 sec 754 . 1
" AIR(\988)SC \ 53 \ 
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Kill' Joumal <f L~1w nnd Sr1drr,· 
I \ '111!1111' 

in the ::ippellntc court. Though the convict io11 will be sci n~id , 
1 

•
1 

N11 ,1 

• , ] • J C r ( I ro~n 
(ifincnse the gmlt ot t 1c person conv1clc<1 or scnlcnccd is 1101 · cc1ivci 

I . l I . I') . Proved) y 
" ·ill not get bnck t 1etr mem 1ers Hp. "ctrospcct1 vc effect docs 

1 
• , lhcy 

' . . ,. f' I ' ,.J • • • IOI /l lslj r 
n 1liditY ot tJ1e constttu tt0nn tty o I 1c smu prov1s1on which is ; · · Yrh~ 

. . n q11cs1io11 

15. The Researchers think thnt the Supreme Court righlly d · .· · 
'd . 1 1· I 'd . . ccrdcd th 

present case cons1 enng t 1e nspect o I 1e sm prov1s1on being ul!ra. . c 

tJ1e Constitution oflndin. The conviction of tl1e members in being de :
1
'rcs 10 

. . . ere cd h 
the court and whetJ1er the member .ts gmlty or not ,s to be decided h Y 

o . . t1 I . . b d y lhc 
court oflaw4 

. The parliament ts not 1e eg1t:Jmate o y or authority which . 

empowered with the power to decide whetl1er the convicted person is gu; i/: 

or not. since its purpose is legislation i.e .. law making. The parliament has 
11

~ 

power to retain a convicted person or to privilege such a person because 

doing so would be in contradiction to tl1e statutory provision. The judiciary 

plays an important role in tl1is regard since it has tl1e reins of both i.e., till· 

operation of the conviction as well as the operation of the articles IO I (3) (a) 

and 190 (3) (a). When it is stated that a conviction is stayed, it does not mean 

that the conviction is non-existent: it just means that the conviction is non­

operative.-11 So. as per the researchers· opinion the existence of subsection 

( 4) of section.8 is not of great help to the convicted members because even 

if this provision states that the disqualification shall not take effect but as per 

Article. IO 1 (1 ), such said person shall be convicted, and on the verge of 

conviction, he is disqualified. So. either the provision of Constitution needs 

to be amended or that the provision of the Representation of People Act. 

195 1 to be declared ultra-vi res. There ought to be existence of ham1onization 

between the Constitution and the statutory provisions being enacted keeping 

the Constitution in mind. There should not be conflict between tl1e two. The 

decision of the Appellate court needs to be appreciated since this case is one 

of its kinds and the judgment of the court was in variation with the previous 

cases discussed in the light of subsection ( 4) of section. 8. 

16. Though the Researchers do consider that there were lacunae the 

said judgment. The court's decision as to perspecti ve effect to judgment is 

acceptable to a certain extent because the intention behind this case to 

40B. R. Kapur Vs. State of Tamil Nadu and Another, (200 I) 7 SCC 231. 
~'Ravikant S. Patil v. Sarvabhaouma S. Bagali, (2007) I SCC 
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.. \)t\oll fron1 the !-locict y. lm1tca<l of not .iust 11 11d c n1111 . 
t l

",\l ltl' ~ 
1 

,
11
,d ion.~ 11\\m-vlt'cs, the court could have Ill \ , (I\) l\ ,, .., 11 l •11 1\ t\ hi ' . 1· h . . 1

1,11111 
11

• , 111', l' l , 
1 1 ,w,, ccrtuin o ,gallons upon o l c sitting l 111111 1 l'l'IIIK 1 l l . , ,h'1l111 l.,i ,h'''" ''' "''' tn purtiei pll\C in the scHs10n ol hoth the l louse I I 1111 I '\' ,,111lhl \ 11 . I . ( ' ·1 f l',t ,

11
, \lhL' ' 'l . · l ~ii~ll,tivc /\sscmh y anc ,cg1s all vc .,ounc1 o the 11'1111 \\ll•II thl: ' I 1· ' ' . . h . 11 

11,1,nL'''' 11~. 
1 

, ·onvich!d rncmhcrn or parllc1paling in l c voting, ,t I"" II "'"ll I \l: C 
' '. 

1
• n,,t n 1' ' • 

11 
\hut 11rineipleH or Natura\ J w-it1 cc112

• lt cannot be an ,1.11 by s\11I "' e-,1 ,,n,1 "''1 
1
· i"ik••rs 11rc innocuous about the presence of such laws I I thi.: 11\\l• I " ... ' • • • • 1

., , ,,,,· 1h11' • ., • ,•s,,cdu\\y when they arc convicted ol oflcnccs of criminal '1'\l\ 'ISll)llS, " ' ·""I 1\K11 1 . • • , would hc\p to \i ft the vei I of the tinted government. I\' I ht~ cnsc n,1111 . C . . 1· . . fi \?."Moreover, where the ourl ts pnma ac,e salt s· 1ed about his 
I 

. . 
1 
·nl in 1hc crin1c und consequently framed charges, out of electoral '""' \ t: 11 l: . . . . . • ,

1 
wo1tld be u rcusonab\c restnct,on m greater public interests. There ,II\ 11, • \ • ,,4 '.I l-l . b . ,·:innol bl! any gncvancc on t 11s. · owever, 1t may e provided that only ,hl,sl'. 1:nsl!s which were filed prior to six months before an election alone \\,n,ld kad to disqua\i fication as proposed. lt is also suggested that persons iound guilty by a Commission of Enquiry should also stand disqualified from co111rs1ing, clcctions.,,,,4 

4•, 
4
·, .\~ir,la Vs. State of Rajasthan , A\R (\95 \) SC 467 · . Jul 30, 2004) avail_able at l.S . KR\~ IINA MURTHY, Proposed \.:, \ector?I Reforms, (oiiMS .pdf (last visited on l~np://cc i.nic .in/eci rnain/PROPOSED ELEC1 O RAL_ RE F l·cbr11ary \ 20 \ 4 ) 4,1 Id , 
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BOOK REVIEW 

Title of the Book: integrated Clinical legal Education bv Sh 

· k b , LI\ ro Pr 
Sarker. Amrban Cha ra orty and Shounak Chattenee c· . ' ... 

·, • niver- 1 

Publishing co .. Nevl Delhi.2014 . .ISBN978-93-5035-441-1. Price-R.7-~~-4 

._, 

Reviewer: Prof. N.K. Chakrabarti 

The Authors of the book Integrated Clinical legal Educalionan· . 
IClJ ';:.•, 

that th~ book is " an effort to trace through the histo~cal backdrop of::: 

educat10n . the efforts that were mandated to make ID order to refoOL ;_ 

system oflegal education so that the Indian legal fraternity has a strong 8; 

and bench in the times to come." With that end in view the authors Jay do·h-:­

clinical method of teaching pedagogy to be followed which would refo::: 

the system oflegal education. The book examines various aspects of dinica; 

legal education to improve method of teaching in law schools in India I: 

covers subject of clinical methods of teaching comprehensively and the rop:cs 

are also discretely identified in a manner that allows the reader to use rl:e 

book as reference tool to review a specific topic or address a single isSI:r 

relating to clinical legal education in India. 

The book is divided into 12 chapters and covers topics ranging frmr 

historical backdrop oflegal education in india to model teaching manual for 

Indian clinical educators. Topics are arranged in a logical manner that allows 

the reader to build on the information as they proceed through the text. Tbt? 

starting point of the book is the journey of legal education in India through 

the establishment of the Government Law College in Bombay in the year of 

1855 and subsequently discussed the current status of the legal education in 

India. The premise on which the authors tried to look into the problems of 

legal education stated in the cone! usion of the chapter on · Legal Education 

in India- Present Status in the following words: ·' There are problems thar 

persists even at the present day which if properly not addressed shall alTect 

legal education and in turn the quality of the bar and bench.·· The authors 

mentioned CDC of Bar Council of India to identify the problems. But these 

are not reflecting the problems in totality. It would have been better if the 

authors mentioned some other Reports in this regard. 
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Hook UC'\'ic'H' 

.. ,, 11cuo\ ClH.:at,on' was first coined hy Jerome F . ·c\,nll<' I!'. • , ''W\ t · ('\' . , rank in 1cr111 . 'his ,,r11<.:\c 1y no a mica\ Lawyer sch I? I 1,c . 1 ~tntcs ,, . l h b , oo . '(8 \ , • 1 \ 111\Cl • l)\ ,O and since then as ecn the focus of attent· " ll•'11 ql)7. ' . . . . . , . . ion ,or 1 Re' . \ -dllcntt0n and 101 creating a synthesis between th 1 
,,, t l111cga c . .. . . caw ,,cnicn . 1 ,wofcssion . \ he motto of c'1n1ca\ legal educ t· . ,,,1'1' 1 the 1cgl, 

a ton ts I , ,I~ :inl . , ·tis considered as an extremely beneficial tool of inst . -,, ' h11ng. 1 · . ruction D''n~ 11~ L l , ·ausc it exposes the students to practical skills and 1 
,, ,1 1-nts 1ccL 

va ues 1,, 13,, ~\\Jll: t,ssion"(See \CLE p.42).The authors have ri ghtly obser d ' I ,·11 pro,c-- d d b d h ve ,11hc q., \ 1 education expan e eyon t e geographical bord f 
, cal cga . 

ers o· ihal d111' ,. equently attained a global reach. d has stWS 
\ " :in 

1 ·s identified five different objectives of clinical program The 3ut ,01 
mes, 

nan1el: : . . 
\ 

. 11 of poverty and development issues into the curriculum I \nc us10 
. 

Ote the values to provide equal justice to the disadvantaged u. prom 
· Hl. Confront th~ ethical issues by dealing real cases and to gain basic \awyering skills. 

\\'. lncrease access to the legal profession from the disadvantaged class of people. 

,·. Expand the resources for legal representation for disadvantaged. 
Clinical education is first and foremost a method of teaching. Among the principal features of that method are: students are confronted with problem situations of the sort that lawyers confront in practice; students dealing with the problems in role ; their interact with others in attempt to identify and solve the problems and most important critical review of students performance(71 ). The central tool for clinical teaching involved live-clients. The authors discussed four models of live-client clinics based on Supervision Theory. These models are categorized as: 

I 

\i). Live-client clinics involving solely representation of client in judicial, quasi judicial and administrative forums; 
(ii). Live-client externship(field placement clinics) 
(iii). Legal literacy or street law clinics involving live clients; and 
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A I I I .Imo " " I 01 I 1111 ,,,,,1 So, " '' 1' fVr,/ 11ri 

('\ ) Publ ic 1)olicy or law reform lypc clinic involving li ve .1. 
,r I

N,, 1, 

' 
C ICnts, 

r!icsc models di Iler i 11 lhci r character bcca use the chc1ractcr f , 

. . I d . . o supcrv· . 

and tvi1cs or supervisors 111 vo vc variation. I lowcvcr supcrv· . is,O0 
• 

• • r ~ ISi on re , 

Csscnfr11s to each of l11csc cl1111cal models. I he authors have P . nia,ns 
.. L • , • • • • rescnbeu 

the abo\'c models for adoption rn India and discussed the cha// . all 

. . . . engcs fi 

surcr\'ision crl cl1111 ca l programme 111 the backdrop of Law schools set or 

d h h d · " up and 

curricu lum. In the last chapter un er t e ea mg model teaching Ma 

· · " h h d. d . d · nua/ 
for Indian Cltnrcal Educators t e aut ors 1scusse 111 etai/s the place 

clinical legal education in India and its adoption. The authors also mentione~ 

some fundamental professional skills and values which are central to clinical 

lega l education curriculum. The annexure at the end are very helpful to the 

students as well as teachers to implement the programme of clinical legal 

education in India. 

After having read and considered the book , the key question is whether 

the authors have met the goal in writing this book . In my view the goal has 

been achieved. The work is not intended as critical review of clinical legal 

education in India . It is meant more as an expose of need and methods of 

clinical legal education and where appropriate used some examples in 

india.The authors keep the readers interested while imparting important 

in formation. The best way to sum up the book is to borrow the closing words 

from the Foreword written by Prof Manoj Kumar Sinha, "This book will be 

great importance not only for the Jaw students but also for the teachers who 

are entrusted wi th practical training courses at various law schools in india 

to_ tr_ace the history, present status, foture strategy and means and methods of 

clinic~! practi~e''. Rein vigorated after reading this book Jam eagerly awaiting 

adopllon_ of cli_nical legal education in more and more Jaw school and law 

colleges in India. 
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