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EDITOR’S NOTE
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The broader informative idea in law and society scholarships is that |y,
far from an autonomous entity residing somewhere above the fray of socief,
coincides with the contours of our society and is an indissoluble part Ofth'e
skirmish within the society. Our vision is for the journal to become an opey
platform for a constructive and critical dialogue between legal academicg
and other social science scholars.

Prof. (Dr.) N.K. Chakrabart



EXPLAINING 2014 MANDATE IN INDIA
Surya Narayan Misra*

ABSTRACT

The mandate of 2014 hinted towards ‘Good Governance’. The young and
middle class voters were suffocated due to shuggish growth and policy paralyses
The entrv of Modi and the rosy picture of ‘Gujarat Model of I)evelopment.'
influenced this voting class. They hoped for growlh, employment and development.
Modi has aroused high expectations among them.

l.(.e_\vord's‘: Parliamentary Democracy Representatives Government,
C Oflllthn Politics. NDA. UPA, Electoral Campaign, Modi Magic, NAMO
Effect. Good Governance, Congress System.

|

India went to the polls in 2014. Being the largest electoral democracy,
the lovers of democracy all over the world watched the electoral process and
the electoral campaign. The verdict which came out on 16" May, 2014 was
clear and emphatic. Out of 814 million electorate there was a record turn
out of over 66%. The result ended a thirty years politics of confusion and
instability. After the unprecedented sympathy wave of 1984 due to cruel
assassination of the then Prime Minister Indira Gandhi, no other election
held in 1989, 1991, 1996, 1998, 1999, 2004 and 2009 provided a clear
mandate and vote for one party to form government. The 2014 election will
also be remembered for the fact that one non- coOngress party could secure a
comfortable position to form government on its OWn. The mandate for many

is for “Good Governance”.

Indian elections are typically Indian in nature. Since 1952 the Indian
National Congress was on one side and other non-congress parties on their
own strength fought the elections. The absence of non-congress combination
led to the birth of ‘Congress System’ in the word of Rajni Kothart.

The first three clections caused one party dominant era’ and the tirst
Post- Nehru era election held in 1967 created some hope among the opposttion
to wrest power from congress if there is an opposition combine. In 1971 the

* Profesor, School of Law, KII'T University
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attempt misfired as congress under Indira Gandhi was strategically ahead o
‘anti - Indira Campaign’ of the so - called opposition combine. Indira an(
Congress lostme clection of 1977 not because of the presence of a formidable
opposition. but because of host of domestic issues, emergency and loss of
freedom for masses.

Since 1971 issues appeared before the electorate on the eve of elections,
T'he Western psephologists have located “party identification’, ‘candidate
orientation” and ‘issue consciousness’ as indicators of electoral behaviour in
a democracy. India experienced ‘party identification’ during the formative
years of our parliamentary democracy. But 1977 brought issues to the centre-
stage and it was fight between ‘order’ and ‘freedom’ representing ‘Congress’
and non-congress opposition ‘Janata Party’. The failure of non-congress
government at the centre to deliver brought back India to power in 1980 and
her assassination to Rajiv led Congress in 1984. Since 1989 all the election
could not locate any of the variables to be strong enough to win elections.

Since 1989 the ‘Coalition era’ at the centre emerged. Of course, 1967
election caused its rise at the state level. The nature of the party system in
India shaped the structure of coalition governments. The elections in India
were not free from being controlled by either caste or region. In 1990 the
polarization process got stabilized due to ‘Mandal’ and ‘Mandir’ related
matters. The fall of V. P. Singh government was the beginning and the climax
was reached through the desecration of ‘Babar Masjid” in December. 1992.
Ultimately two fronts - Secular and Communal fronts emerged of which
congress and BJP were the lead parties. BJP decried being named as
communal and it projected its ‘Hindutira’ agenda. The 1996 election exposed
the nature of anti - BJP formation. This paved the way for “National
Democratic Alliance” under BJP and later *United Progressive Alliance’
under Congress. The NDA remained in power from 1998 to 2004 and the
UPA I and UPA I consumed ten years from 2004. The 2014 election was
held when UPA - Il was facing anti - incumbency and NDA was capitalizing

on failure of UPA and leadership ol "NAMO’.

W > » |1vi 1 ‘ . > Y . . e
il fL are I}n\vmg in an age of *Representatives Democracy’. Elections are
or suc s of iemencat: e . . :
e le'“' type of dlispunsalmn. Illections are particularly conspicuou®
caling aspects of most contemporary political systems. They highllgh[

2



Explaining 2014 Mandate in India

and dramatize a political system bringing its nature into sharp relief and
providing in sights into other aspects of the system and the basic nature of
actual functioning of the system as a whole. During an election a political
system 1s on display”. (PALMER :1976)

Further. “elections are complex events involving individual and collective
decision which directly affect and are affected by the total political and social
process. They openup channels between the individual and his government.
Flections are major agencies of political socialization and political

particulation™ (PALMER).

In a democracy elections provide the basis of people’s choice and
representation. They help people to crystallize their interest and give
expression to them. Elections help to arrive at decisions about who shall
govern and who shall have control over the government. Elections are
substantive processes of political participation and they cause political
mobilization of masses.

“It is through the process of elections the peripheral groups transcend
their regional and caste identities and acquire over a time a certain
communality of economic interests and political identification which help
establish a political framework of conflict and negotiation among divergent
interests within the society” (SHETH : 1975)

Elections have become normal features of political systems. They vary
from one political system to another. “Elections are among the most
ubiquitoces of contemporary political institutions and voting is the single act
of political participation undertaken by a maj ority of adults in a majority of
nations today” (CROSE AND MOSSAWIR : 1967)

Elections may be considered variously as devices for LEGITIMACY.
IDENTIFICATION, INTEGRATION, COMMUNICATION,
PARTICIPATION, SOCIALISATION AND MOBILISATION as well as for
POLITICAL CHOICE AND POLITICAL CONTROL” (BUTLER :1961)

Elections help political parties to maintain their support bases and establish
link between the society and the political system. The relatlonsh}p between
the electoral systems and the party systems ar¢ mutually interacting.

political development which

Elections play crucial role in the process of : -
to meet the increasing

refers to the increasing capacity of a political system

3
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demands made on it. Further elections introduce the important elemeny

el § : e eL AP mer
accountability into a political system and provide a means by which gy,
accountability is achieved in greater or lesser degree.

Flections may be used or interpreted as a plebiscite, a rcfcre.nd.um or a
mandate. They are the means for choosing leaders, for determining wh,,
shall govern. fhey are also a means for influencing the elected government
The_\'yhelp to ensure the responsiveness of the leaders to the people a5
whole.

Again. elections provide the means for the peaceful and orderly transfer

or power. for dealing with vexing problem of succession, for the routinizatiop
of political change.

On elections celebrities like Duverger, Huntington, Myron Weiner, Sydney
Verba and Milbrath had written voluminously and all of them agree with the
role of election in political choice in all categories of political system. In this

article I will deal with the prelude and the result of 2014 general elections in
India.

II

The General elections 0f 2014 was the lar

_ gest as well as longest election
in the history of Indian democracy. It commenced from 7t April and casted
upto 12%

May being conducted in nine phases. The size of the electorate was
over 81 crores which was more than 10 crores over the electorate size of
2009. The addition of new voters to the size of the electorate is more than
the combined population of the United Kingdom and Poland. It is to be
remembered that India adopted the universa] suffrage in 1951 and in the first
general election the size of the electorate was 17 crores. The voting percentage
In that election was 459, In 2009 the voting percentage was 59% of 71

crores Of voters. In the 2014 election 66, of the total electorate recorded
their choice,

important due to severa] factors. In 2004 NDA

X ‘Way for the creation of post - election antl
A (U.mled Progressive Alliance). The Left Fron!
the UPA -

- BJp combine called U



Explaining 2014 Mandate in India

States. Thus the 2009 election experienced UPA being targeted by BJP led
NDA and the left front. The result went in favour of congress led UPA.
TABLE - 1 SEAT AND VOTE SHARE OF MAJOR POLITICAL
PARTIES IN LOKSAHBA (2009)

Party Seat Vote %
INC 206 28.55
BIP 116 18.80
NCP 09 2.64
RID 04 1.27
SP 23 3.42
BSP 21 6.17
CPI 04 1.43
CPM 16 5.33
State Parties 146 25.02
Registered unrecognized 12 2.18
Independents 09 5.19

Source - Election Commission of India (Pocket Book)

In the election of 2009 despite left opposition the performance of
Congress was good and it crossed 200 seat mark which had eluded it since
1989. BJP which secured 182 seats in 1999 was reduced to 145 in 2004 and
its poll performance in 2009 was a shock to the party and its leadership. The
Left Front could not restrict UPA to capture power with refurbished image.

The 2014 General Elections assumed particular importance due to several
factors - (a) there was addition of 10 crore new voters and vast majority of
them were young in age but longing for change and opportunities; (b) a
stupendous task for the Election Commission to conduct sucha gigantic poll
with full technological assistance like EVM, EPIC and horizontal expansion
of the poll dates for smooth conduct; (¢) for the first time NOTA (none of the
above) was introduced in the EVM which gave the voters the right to reject
undesirable candidates and contestants with known/ proven criminal

5
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d: (d) the rising expectations of the glecForate‘thaF the electioy,
background: ( new er; of stability and eradication of t'wm challenges
\\'nuld'UShel‘(lIIl‘ayo\-el't\ and corruption, and (e) this election also cause
:illliirggltlélgxs?gn (anclj \\"orr'ies among the n.]asses that the post - poll scenario
migl; get worse due to a fractured verdict.

During the coalition era both NDA and UPA sharec‘1 power. The NDA
formed go:'emment from 1998 to 2004 an.d the UPA w}.nch was a post - pol]
arrangement in 2004 remained in power till 2014 elecfuon- was held. Whep
the 2014 election dates were announced the party combinations in Lok Sabha

were as follow - UPA - 262, NDA - 159, Third Front - 79, Fourth Front - 27
and others - 16.

The sign of change in the electoral scene were observed fro_m July, 2013.
The BJP pursued an aggressive election agenda by announcing Narendra
Modi as its Prime Ministerial candidate to utter dismay of NDA partners
particularly JD (v) and its Bihar CM Nitish Kumar. As against t.hi_s, the INC
which was going through an identity crisis with a proxy Prime Minister cguld
not provide a smart rejoinder. Further both the Yadav’s of UP and Blhar
initiated their game plans for an alternative front but the Bihari Yadav wished
to remain with its old ally. Attempts were also made to combine Kokata’s

Banerjee and Chennai’s J ayalalitha with Bhubaneswar’s Pattnaik having strong
support base in their fort, Left was watchful.

Eversince Modi was declared as BJP’s PM candidat
leader initiated his campaign through whirlwind tou
the country and projected a
trade devel

e, the hi - tech populist
rs to different parts of
golden era under BJp through security, investment,
opment and inclusive growth. Both the centrist parties - INC and
BIP echocd prowth but the Jater urged for economic reform with growth
and development,

The Modi

- Magic was observed when all the
BJP with incre

opinion polls projected
asing seats from January, 2014 onwards. The electoral b"‘t_tle
was further sensitized dye Lo entry of latest wonder Kejriwal and AAP which
targeted both INC and BJP :

. - ) e ir
' and claimed Support from people after the
electoral success in the NCT election.

The longest period Spanning from Apri] (q May had the briefest end With
result coming on 16 May. Al| EXpectations were belied as everyone thought

6



Explaining 2014 Mandate in India
of lou-ch and finish for NDA or NDA falling short of 10 to 20 seats. The
result itself was eye-brow raising rot because BJP making it on their own but
by lh_L‘ performance of INC which sunk so low that even no opinion poll ever
predicted. The table below provides an overall picture of the result.

TABLE - 11 2014 LOKSABHA POLL AND MAJOR PARTIES

PARTIES | SEATS (secured) | % OF VOTES % OF SEATS
BIP 282 31.0 519 |
INC 44 19.3 8.1

BSP 0 4.1 0

AITC 34 3.8 6.2

SP 05 3.4 0.9

AIADMK | 37 3.3 6.8

CPU 09 3.3 1.7

BID 20 1.7 3.6

Shivsena 18 1.9 3.3

TDP 16 2.5 2.9

Other 78 25.7 14.6

Source: Election Commission of India

The result of election experienced the rising Modi - magic and NAMO
effect and Modi became the second Chief Minister after Deve Gowda to lead
a non-Congress government after “Janata Era’ 0of 1970’s. the centenary party
INC was decimated beyond repair and even it lost its claim to be official
opposition. The new combination provided NDA - 336, UPA - 60 and others
147 seats in Loksabha.

The mandate of 2014 hinted towards *Good Governance’. The oune
and middle glass voters were suffocated due to shuggish growth and yol. ©
paralyses. The 'cntry of Modi and the rosy picture of “Gujarat Moz llcy
Development’ influenced this voting class. They hoped for o
employment and development. Modi has aroused high expectationfrowth,

them. among

7
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e dawn of new era. The NDA is not :qul‘l'cring from Coalitigy,
There 15 a ¢ . that of UPA - 1 and UPA - 11. 'he absence of BSp ang
mmiTl!lS‘ll“,]:J]‘ll:l:;l m‘1 d the skeletal presence of both t.he Yadavs are promigjp,
:;)(I\(jk:\al:d i:c:;l;l\}' debate. Three states (Odisha, 'I"amlln‘adu qnd West Bengal)
which claimed 91 seats in the house are known igr their antll - congress §t§nd
and a persuasive PM in Modi is likely to get their support if not opposition

All said and done. the challenges before the new govemmgnt are many,
Thev are (a) The electorate is impatient and waiting. f.or meaningful charge
(b) éx'ailalwilit}' of inclusive and equitable opportunities, (c) the vast Indijan
eco - svstem of institutions and critical infrastructure is creaking and mired
in stasis. (basic education, health, jobs, connectivity, modernisation of

agriculture and investor’s confidence) (d) challenges coming from endemic
corruption and indecision.

All the above disturbing notes provide a daunting task before Modi
government. Buthe seems to mean business and has given hints as a strategist.
Before rising expectations become rising frustration it is hoped that, the
political change in India will cause peoples’ government replacing party
government.
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NEW TYPE OF
MISAPPROPRIAT
KNOWLEDG

BIO-PIRACY AND
ION OF TRADITIONAL

E ASSOCIATED WITH MEDICINAL
PLANTS IN INDIA

Gangotri Chakraborty* and Partha Pratim Paul**

Abstract

[raditional towledge in any form has unimaginable potentiality in any
national economy. If properly utilised, it can change the whole face of Indian
cconomy as it has huge treasure of it. But one of the impediments on its way is bio-
piracy of Traditional Knowledge especially with Indian medicinal plants, wﬁere
its commercialisation has been taking place without paying for its use to the original
holders or to the society. It so has happened because traditional knowleatge is not
arecognised form of intellectual property and there is lacuna in the existz.ng laws.
As a result of unfair commercialisation, India has lost and would be loszng huge
amount of money. Patenting of medicinal property either by suppressing or
derecognising the existing traditional knowledge is the known forn? of bio-piracy;
but there is another type of bio-piracy in India. In this article, a type of
commercialisation in India is pointed out as another form of bio-piracy, where
neither the country nor the holder of knowledge gets a fair share out of the proﬁ.ts;
but it was not attracted any notice so far from IPR perspective. New form of bzc?-
piracy is occurring by the companies and trusts that manufacture and .sell ayurvedz-c
medi;ines. Here the medicinal values of the plants are not cla{med a; thgzr
inventions, but they commercially exploit it without paying anything. It implies
that what can be done with patent, same thing is done without it; the consequences
are same. Moreover this article also advocales for the enactment of a comprehensive
law in India to protect traditional knowledge associated with medicinal plants,

Keywords: Traditional Knowledge of India, Medicinal Plants and
Traditional Knowledge, Misappropriation of Traditional Knowledge, Society
Oriented Intellectual Property, Bio-Piracy of Medicinal Plants, Bio-Piracy of
Plant-Genetic Resources.

* Professor, Department of Law, Universit
gangotrichakraborty@gmail.com

** Assistant Prqfessor, Department of Law, Assam University, Silchar, Email:
pppaulnbu@gmail.com

y of North Bengal, Email:
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I. Introduction
ousands vear-old knowledge ol ancient India is a mage,

I'he treasure of th
are fortunate to have been the holders

of pride for its citizens. Indians : : .
such a huge knowledge base in diverse ficlds f" art, philosophy, language
literature. science. technology so on and so lorlh;’ %h.esc hz-wc become ap,
integral part of rich cultural heritage of this C()Ul‘ll'l'y-- I'his ancient lfn()wlcdgc
has a huge potentiality to transform the whole of India’s economy if explore(
and utilised properly if the country aspires to tap its traditional knowledge
base (through further research and development) to generate sufficient fund
for the all-round development. One such area is its traditional knowledge
associated with medicinal properties of the plants, at every corner of this
country. This traditional knowledge with a strong scientific base is unique in
the world 1.e. ayurveda, siddha, unani etc. The plants, more specifically its
genetic resources not only can do wonders by curing small or serious types
of illness. but also can guarantee as precautionary measure to prevent disease.
Over the centuries India has successfully preserved the methods and means
1o ensure healthy lives in a unique way. A pertinent question is ‘what is
Lradltn()ngl knowlgdge'? Basically it is the age old knowledge of the indigenous
community or l'nbal community, passed on to the present generations. But
this undcrslanfi{ng has some inherent limitations. In India, in most of the
e o At 0 el i
orabmi et :the basic ooty v.al. L:l::m‘, turmeric, aloe vera, karela tulas1.‘
, : ‘ of these plants are the knowledge of
the whole society. Hence, it would he appropriate if tradit; , ledee is
accepted as the century old knowledpe l; " raditional kno\'*v'c ,}:.t 1
societies in general, ( ver here, Prof I%J Q() ““dlgcn'()lls sommunties 'dm'
(1998) is enlightening: ‘ opalakrishnan’s - observation

(a). tradition; vdee o
eencrations. This includes inter (.’“ Ll” p'as.‘ch on by the l);:@Vlt)ll .
product, its use, (he manner of yge ’u ¢ information regarding ‘[.]L‘
manufacture. e peculiar Cllur'ac[;& d.nd lh‘c method or manner ol l‘-*‘
EenIsties of this knowledge base are the

—

l ) ——— -
Ot. N. . ‘ i C
. (J()pd]dk I' ”“”. l l I3 .l l‘l '“

Uni. L.Rev, 2¢ ™ o
v. 219, 220-22] (2008) NESystem o Traditional Knowledge. ¢ ochin

10
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inability tode any cnses the e
(v Lo tdentily inmany cases the ortginal ereator ol the mformation

ases the holder of the information in the previous occasion

In many ¢
ding requirements. This

must have moditied it to st the then exie
Hied into the Tollowing categories

(o the society with or without

w the people; (h). Information that
on and

knowledpe can be conveniently closs
(1), Information commonly known

documentation and is i constant use |
and is available to the public for examinati
ocumented or commonly known but
and nol revealed to others outside
I or members of the

is well documented
uses (). Information (hat is not d

known only to small proups ol people

the proup: (¢) Information known only (o individua

familics and none else.
qation, a specialised agency ol UINO

world Intellectual Property Organt
Witional Knowledge ( I'K) with a

a very broad definition of T

has given
Wition which is as follows:

sharp focus on the nature ol tr:
straditional ™ is notits antiquity:
part of the contemporary lives
owledge which hasa traditional
pe which is developed,
issed

What makes knowledge much TK is not
(or inert, but is a vital, dynamic of
a formofl’kn

it is knowled
a traditional community. and is pe
iIstomary systems of

ancien
many communitics today. Itis
link with a certain community:
ained and passed on within
s, sometimes |
L A community might s¢
y. Soitisthe relationship w
K is being created every day. and
espond to the challenges posed by their
aspect is further justification for

sust
between generation
knowledge (ransmissiot
cultural or spiritual identit
that makes it “traditional™.
fuals and communitics r
ironment. This contemporary

hrough specilic ¢t
o TK as part of their
ith the community
cvolvesas

indivic
social env
legal protection.
knowledge can be described as the
ommunity or family or small groups
es the know-how, informations,
and adaptations ete, which may

odified or formal knowledge

So. basing on this, (raditional

which exclusively vests inac
in general and includ
yractices

knowledge
or the society
pplications, common

innovations, &
or informal or contained in ¢

be un-codified

Tw‘l]lr;c-lulgr“tr'lllul Property And Traditional knowledge, WORLD IN FELLECTUAL
NO: 2 (June 19, 2014, 03:56 PM), http://

PROPERTY ()I((i/\NIH/\‘I'I()N-Il()()l\'lll".‘l'
\'x’Ii‘t't'|)l|hlit‘;llinns"cu"ll\' 920/wipo pub 920.pdt.

I

wipu.inl/cxpml/silcs/"\v\-v\
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KT Jowrnal of Ly " e previous g_cnt‘ﬂ“i”" to the ;1?thcncrat1()n,thr()ug

assed from the | ‘he know edge is also further developed fro

ation. over the time. with a value addition ¢ the
ations are the protector, preserye,

d as such have different typeg of

and obligations attached to it

systems p
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essence of intelleclual property 1s Its ll?g?nuity and
~ creativity of human nature and cha.racterlstlcs. It is the
s of the human beings to invent and innovate
with new ideas. The cognitive exercise of braip and imagination of mind wit,
a guest to solve unresolved problem§ or with an.endeavour to solve the
problems in a better way s the driving force. This world has progresseq
immenselv in different dimensions and has reached today’s level due this;
there <hall not be any end of this endless effort in future also; there is going
10 be continuous creation of intellectual property from the interplay of mind
and intelligence as long as human beings are in this world. Basically the
intellectual property right is just the recognition of fact of this fundamental
contribution to enhance the existing level of knowledge farther.

The quint
innovativeness 1.¢.
outcome of the inner passion 0

There are different types of intellectual property under the present legal
frameworks. Invention is such a property if it fulfils the criteria of is novelty,
non-obviousness or inventive step and utility or industrial application. There
are different categories of rights over these properties i.e. intellectual property
nights (IPR). Patent is one of such intellectual property rights over actual
ll’i\‘ffml.()n. when it 'fu.lﬁls the above-mentioned criteria. Traditional knowledge
ZT&::; il:s’ ﬁ;i (:neQICJTgl values of the plant-genetic resources is an invention
criterion of noy elty andpn()l::l(-)tl)')/i\/lij(t1 t ?emury o mVer'lthD Ca@Ot fu'lﬁl tfhe
patent in today's WT() regime Frousn‘ess.z to be'quallﬁed 85 m.ventl'On 0:
not it in the present convcntio;]. | [ Saciely orler}ted perspect{ve, N doi
Ihere should be 4 paradigm sh'(fi' individual-centric IPR legal framewor .,
forms of IPR Jike lradili()n-.] li L 0 understand and appreciate some new
allogether, by this deseryes ‘?'I' rn.()wlcdgc, Though it is a different jssue

> lective legal protection like other convention®
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New Tipe of Bio-Piracy and Misappropriation ...

al and cognitive exercise of mind and brain of the people over
centuries. The dictionary meaning of the term ‘intellectual property” is worth
mentioning here. The Oxford English Dictionary® (1991) defines it as “property
which is the product of invention or creativity and which does not existina
tangible. physical form™. The New Shorter Oxford English Dictionary” (1993)
defines it as “to descend from spirits and intellectual forms to sensible and
material forms.” With these definitions in mind, there is no justification in
denying traditional knowledge from getting recognised as another type of
intellectual property by WTO countries. Traditional knowledge associated
with medicinal plants fulfils all the criteria of the aforesaid linguistic definitions.

World Intellectual Property Organisation’s (WIPO) concept of intellectual

property (2008)’ is also in the similar line which implies that intellectual

property shall include rights relating to inventions in all fields of human
endeavour (but under WTO-TRIPs regime is not an accepted):

Intellectual property, very broadly, means the legal rights which result
from intellectual activity in the industrial, scientific, literary and artistic
fields. Countries have laws to protect intellectual property for two main
reasons. One is to give statutory expression to the moral and economic
rights of creators in their creations and the rights of the public in access
to those creations. The second is to promote, as a deliberate act of
Government policy, creativity and the dissemination and application of
its results and to encourage fair trading which would contribute to

economic and social development.

uld be wrong if traditional knowled
fintellectual property rights.

have been hundreds and thousands of
nts over the medicinal properties

an intellectu

Hence, it WO ge is left out of the

purview of dynamic nature o

A serious concern is that there
instances of bio-piracy in the form of pate

sh Dictionary, Vol-VII, 1068 (2" ed. 1991). o
Oxford English Dictionary On Historical Principles. Vol-1, 1387 (5

¢ Of Intellectual property, WI
2014, 08:33AM), _ _ /
t/siles/www/frcepublicatums/enfmtpropert)’ 489

5 The Oxford Engli
4 The New Shorter
ed. 1993).

s The Concep
HANDBOOK (May. 10,
http://www.wip().inl/cxpor
wipo _pub_489.pdf.
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world ¢l
of the herbs or pl
obvious in naturc
arca. Some of the besity. However it is found that in a sidd,
Ginger is patented (0 “C\al . ;arcy .us'cd in a treatment for obesity. Citrye.
preparation. .Cwalc ‘l;;:‘ijg::f:cr;(:kin dis;)rdcrs and injuries. It is recorded iy,
P\L\Lllrt‘ilri‘it:c:: Z:a key ingredient to treat .skir? diseases. Phyllag]tbfj‘?-amérm
is patented for the inhibition of the reph.catl(.)n Of a nUCl-C‘OSId](, mh]l?m,r
cesistant retrovirus and/or a non-nucleoside inhibitor-resistant retrovirus,
wherein said retrovirus is an HIV. Indian traditional texts show the drug is
used for immuno-supressive emaciating diseases. Brassica-rapa is patented
to normalize bowel function or for the prevention of colonic cancer. Unani
has prescribed it for the purpose ofstomach ailments.” Researchers found
that in Europe one company had patented an Indian creeping plant-Brahmi-

Bacopa-monnieri for memory enhancer. Another patent was awarded for
Aloe Vera for its use as a mouth ulcer treatment.

These are not the ends. There are patents on Kumari-(Aloe Barbadenis),
A’_“ahf”' (Cassia Fistula), Kala Jeera- (Cuminum Cyminum), Harad-
(lerminalia Chebula), Aswagandha- (Withania Somnifera), Kali Marich-

(J l;;j\cr ’l\n grl)lm ). Erand- (Ricinus communis), Amla- (Phyllanthus Emblica).
oy mla- (Phyllanthyg Amarus), Anar-(Punica Granatum), Dudhi- (Euphoria
| irna), Karela- ( Momordica Charantj :

a), y Ki- : 1
Serrato), Jangl Frand.. Uatront l)uﬁ(l}anz,oon Ki-Bel, Shallaki-(Boswellia

Rangoon ('rccpcr-(()uiSQUalisl di o Amla- (Hillanthus Nirur)
: 51n ICa) Arjun_ (TCI’ . . . S 1
. ’ minalia Arjuna), Guruchi

| huru- (Tribulyg Terrestris), Ber- (Zizyphus
ribunda) Neem- (Azud; (Achyranthes Aspera), Dhaya-

CWSPaper reporteq’ (2009, zadirachta Indica) etc.” Guardian
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The scwntlsls' in Delhi notic_cd an alarming trend-the bio-prospecting of
natural remedies by companies abroad. After trawling through the records
of the global trademark offices, officials found 5,000 patents had beeﬁ
issued-at a cost of at least 150 million dollars for “medical plants and
traditional systems'. More than 2,000 of these belong to the Indian
systems of medicine.” It shows that there are open and clandestine attacks
on traditional knowledge of India from different corners of the world.
Commercialisation of these patents yields huge profits to the foreign
multinational companies and others and traditional knowledge holders
do not get their due share of the profits.

Apart from this conventional form of bio-piracy, there has been another
form of its in India 1.e. commercialisation of the traditional knowledge
associated with medicinal plant-genetic resources of India without paying
for their use or sharing the benefit. This type of wrong ad unfair use of
traditional knowledge poses an actual and potential threat without any public
or government’s notice or attention so far over the years. Bio-piracy occurs
in the sense that there is no payment for the commercialisation of society
oriented intellectual property i.e. traditional knowledge. The holders of such
knowledge do not get its due share and the whole profits are usurped by the
others. This form of bio-piracy is rampant in all over India, but is not regarded
as bio-piracy resulting in the gross violation of intellectual property rights.
The bio-piracy OCCUIs due to the production and marketing of ayurvedic
medicines by various companies and trusts in India, by utilising traditional
knowledge of medicinal plants. Some of them are Divya Pharmacy of Divya
Yog Mandir Trust, Shree Baidyanath Ayurved Bhawan (P) Ltd, Dabur India
Ltd, Himalaya Drug Company etc. The ‘ssue is that these companies and
trust have huge annual turnovers and are earning Immense profits from their
business with traditional knowledge. They do this by using the active bio-
chemical components of the genetic resources of the medicinal plants. They

get information and lead from the centuries old traditional knowledge..utili‘se
making without paying for

and subsequently commercialise them for profit | ]

the use of society’s intellectual property or without sharing the profits. Though
they have not obtained patents because the patents ~ca.nr‘10t be granted tgr
Traditional Knowledge in [ndia, is not serving any fruitful purpose.HToTho
the production and selling business they do not need patent at all. 1h€
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Difficulty arises because present legal framework and the society do not
treat the non-patent of commercialisation of Traditional Knowledge as
unlawful commercialisation and violation of IPR. Difficulty arises becalllse
concept of bio-piracy does not cover this type of commercialisation of Ind¥an
raditional knowledge. Accepted concept of bio-piracy is patent-centric 1€
granting of patent by ignoring or suppressing existing traditional knowledge
s prior art so as not 10 be treated novel and non-obvious. According to Dt
Vandana Shiva® (20()] ):

{;mplracy refers to the use of inge] lectual property systems to legitimise

Lizlzzi‘zglslg\r’zd(ilv‘vtrl‘cjrship and control gver biological resources al}n

non—induslriali'/tc?] d?d PIOCEsses that have been used over Cent.unes |

indigenoyg knov;led;(:lilrl}Il,es- Patent claims over biodiver'sl.ty ZE
genius of the people 1at are based on the innovation, creativity

of the Th; . ars 10
the collection, study an(;tcl hird World are acts of biopiracy. It refers’

.Y 1 1 1 tlc
oMmercialization of biological and i
8 Dr.Vandana Shiv;
hiva, Patens: Mythg And Reality, 49
¥, 49 (2001),
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1csource:<.w1thmll the free and prior informed consent of source
L.ommumtles and countries. and the application of intellectual property
rights on these resources in their favour.

- The afore-said concept of bio-piracy has a limited scope: it does not
mujlude within its ambit some other forms of commercializatioh of soc;iety-
oriented intellectual property (without having exclusive control and
monopoly). Time has come to widen the concept of bio-piracy and to look
beyond the conventional type of bio-piracy, so as to include ‘non-payment of
royalty or absence of benefit-sharing for the utilization of TK; whether it is

with patent or without patent does not matter.
I1. Examples of Non-Patented Commercialisation of Traditional
Knowledge of India

A.Ayurvedic Medicines of Divya Yog Mandir (Trust): The
hundreds of ayurvedic medicines produced by Divya Pharmacy using different
parts of medicinal plants. Some of the examples of these ayurvedic medicines

are:

re are several

1.Divya Medohar Vati®: Useful in obesity and hyperlipemia: (1) First

removes the disorders of digestive system and then reduces the extra fat and

makes the body beautiful, compact, lustreful and active. (2) Especially useful

in thyroid disorders (hypo and hyper thyroid), rheumatic arthritis, joint pains,
pain in lumbar region and knee joints. (3) Digests the medas (fat) in the body
and nourishes the successive tissue elements viz. Bone, bone-marrow and

sukra (semen). ///’/T
Sl. No. Medicinal Plants Used
1. Amla-Emblica officinalis
2. Baheda- Terminalia belerica
3. Harad-Terminalia chebula
4. Kutki-Picrorhiza kurroa
.

alkrishan, Aushadh Darshan: A Reportori¢ Of Proven Miraculous

Swami Ramdev, 15 (2005).

17

9 Vaidyaraj Acharya B
Ayurvedic Remedies BY



of Law and

KT Ji urnal

(Volume -4, No.|
1)

ot Operulina et
/_—————/’_—\\

e

Viavidang-Embelia ribes

sociely

~

Harad chilka-Terminalia chebyly
—-\\4

('ommiphora mukul

T

Shilajee Asphaltum
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Babul gond- Acacia arabica
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02. Divya Udara-Kalpachurna'’:

Main Ingredients

Yasti-madhu (mulethi), Misreya (saunf), Svarnapatri
(sanay), Revana-cini, Sata-patri (rose-flower),
Haritaki (jangh harad), Misti (sugar-candy) etc.

Therapeutic Uses

(1). It is pitta-alleviating, mild purgative and
non0evacing medicine.(2). Clears bowls and removes
constipation, does not cause any type of burning or
other complications in intestines(3) Stimulates
digestion and digests ‘ama’ (undigested material

caused by impaired digestion and metabolism).

B

03. DiVya Kaya-Kalpa Kvathall'
\ .

Main Ingredients

|
|

!

Iherapcutic Uses

\

1 Devad

| ilariggjg) (2). Cleans 1 ncluding leprocy). Slipadd
" eans bowels and helps iILOE‘iS/ity'/

————

f{eai(iisr(;fBakuch.i (bavachi), Cakra-marda (panavad).
seeds of(;(urme.rlc)’ Daru'haridra, bark of Khadira,
(giloy) KineorJa, bark of nimba, Manjistha, Amrt

" Mratatiktata (chirayata), Kutaki, Candans
= Usha, Drona-puspi, etc ’ R

ypes of skin diseases, eczema, kusth?

=]

°1d, at g
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04. Divya Gaisa-Hara Churna':

——

Main Ingredients | Ajamoda (ajavavan). Marica (black pepper). extract
of Lemon. Jiraka (cumin seed). Black salt. Jangha
haritaki. Hingu ete.

Therapeutic Uses | (1). Digests food. so there is no occurance of gas.
acidity etc.. caused by indigestion.(2). [nstantaneously
cures feeling of heaviness of abdomen. flatulence.
colic pain and anorexia after food.(3). This churna
keeps away the gas from abdomen.

05. Divva Asmarihara Rasa®:

Main Ingredients | Yava-ksara. Muli ksara. Sveta-parpat. Hajarala.
| Yahuda etc.

Therapeutic Uses ~ (1)t dissolves deposited calculi and takes it out of

' the body: relieves complications as well as pains
caused by it: removes oedema and pain of kidney:
stops the tendency of stone formation. If used
regularly for some time. patient gets relieved forever
and no chance remains for stone-formation.(2).Cures
the burning sensation in the urine and takes out
deposited toxins from the body.

06. Divya Stri Rasayana Vati':

| Main Ingredients Putranjivaka, Sveta candana, Kamala. Daaru-haridra,
Vamsa-locana, Silajatu (mineral pitch), Satavari, seeds
| of Sivalingi. Parasa pipala, Madhu-yasti, Triphala,
Ambara-dhana, Bijabanda (seeds of bala), Amalaka,
Asoka, Mayura-piccha bhasma, Naga kesara.
| Asvagandha, deva-daru, Guggulu (pure) etc.

2]1d, at S.
3 1d, at 2.
#1d, at 16.
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07. Divva pidantaka Rasa"
Ajamoda (ajavayan), Nirgundi, Sobhanjana (swee

var). Asvagandha, Rasna, Musta, Maha-Vata.
Vidhvamsana Rasa, Pravala pisti, Silajatu (Minera]
pitch), Moti-pisti, Kupilu (pure), Hiraka bhasma,
Dasa-mula, Amrta, Yograja guggulu, Mandura
bhasma, Svarna-maksika bhasma etc.

Main Ingredients

Mherapeutic Uses | Useful in Joint pain, Arthritis, Lumbar pain, Cervical
spondylitis, Sciatica, gives immediate and permanent
reliefin all types of bodily pains.

08. Divya Shilajit Rasayan Vati:

Shilzliril:eltc ff;ziﬁnsevm 11>n Diabetes, Fatigue & General Debility: “Div2
systemm), kidnevs anzt‘ hroduces positive effect on vatavahini nadi (nervous
Rasayan Vat vap e Mich carry virya (semen). Divya Shilajee

yu-alleviating, promoter of strength and the quantity of semen

(Spermatopoetic). It part;
. -t particular] e ,
(0bstinate urinary disorders rly usetul in night fall swapnadosha, prameh?

| W and leucorrhoea'®.”

~ o Medicin
L al Plants Used L
-2'\4 ,As.hvagandha' Withania somnifera
\Wmdnalisﬁeminﬂm
W maliachebula —
6:10 pMp) hngmplf’aiilry;ns‘dhilajn Rasa |20l
d.c

yan Bati For | Aug. 2
om/ X r Impotence (AUug
SWami-ramdev/diyya-shilajeet-rasay
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3. Bhoomiamla- Phyllantus urinaria

4. Shilajit- Asphaltum

09. Divya Mukta Vati:
It is a unique ayurvedic solution for hypertension that cures high blood

pressure, insomnia and anxiety within a person and this herbal medicine works

effectively in treating all signs of hypertension such as anxiety, syndrome,
sleeplessness, restless legs, etc. it has no side effects and highly effective

herbal remedy for high blood pressure'’.”

S1.No. Medicinal Plant Used
01. Bramhi-Centella asiatica N
02. Shankhpushpi-Convolvulus pluricaulis B
B 03. Ugrgandha-Acorus calamus
B 04. Ganjvan-Onosoma bracteatum o
05. J yotishmati-Celastrus paniculatus o
06. Ashwgandha—Withania;somnifera
07. Giloy-Tinospora cordifolia
08. Praval pishti—Incinerated oxide of corraliumrubrum
09. Mukta pishti-Mytilus margaratferus

10. J atamansi-Nardostachys jatamansi

(B). Ayurvedic Medicines of Dabur India Limited: Few ayurvedic

medicines of Dabur India, are selected to show them as examples, though
and utilising the

there are many Dabur produc icinal plants
: s g5 18
public domain Indian traditional knowledge'™.

ts using the med

' Mukta Vati For High Blood Pressure (Aug. 20, 2011,

17 CURE INDIA, Divya ' . ¢ (Aug
7‘31{()Ell’{151/)\14htt '//www.herbalcureindia.com/sw'aml—ramdev/d|vya-mukta-vatn.{htm(li. .
18 DABU,R Ppr'oducts (Aug. 16, 201 1,3:30 PM), http://www.dabur.com/pro ucts-
Consumer%2OHealth%20(OTC).
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f Law and Seciety
o] pndication
. - z\lbizmalebbeck). n
ShireeshC haal (- - thocarP am): Asthma management,
Kmnakaﬁ(Solmlmn,\an noce ] Breathlessness & Coygy,
Gokshur(Tribulusterreans). associnted with g
‘ \'ashtimadhu ((}l)-.c}qr.lllz?t i Bronchial Asthma,
glabra): Karkatshringl (Pista Allergic bronchitis,
| integrima): \?a§aka leaves COPD
Ashok Chaal (Saraca indica); Relieves
bhataki Pushp (Woodfordia DysmenorrheaCorrects
fruticosa): Nishoth (Ipomoea I.)UBSt‘ro.ng estrogenic
turpethum): Kalaunji (Nigella like activityRestores
<ativa): Ajwain (Tachyspermum | Harmony of
ammi): Shunthi (Zingiber Womens’Health
officinale); Amla (Emblica Recommended in Poly
officinalis); Bahera (Terminalia Cystic Ovary Syndrome
belerica): Hareetaki (Terminalia (PCOS)
chebula); Mustak (Cyprus
rotundus); Safed Jeera
(Cuminum cyminum); Vasaka
' (Adhatoda vasica); Pippali
~ (Piper longum); Ghrit Kumari
' (Aloe vera); Daruharidra
- (Bereberis aristata); Chandan
Red (Pterocarpus santalinus);
A@asthi (Mangifera indica);
Hing (Ferula asafetida).
Ashwagandha (Withania General Weakness;
somnifera) root extract. Chronic fatigue
syndrome; Anxiety
Neurosis;
StressInsomnia;
Restores Physical 2"
Mental healt

22
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Dabur Ingredients: Shilajit, General benefits: Shilajit: brings
Shilajit Swarna Bhasma about balanced and harmonious
Gold (Gold). Kesar health. It acts as a restorative
(Saffron), Kaunch Beej tonic, slowing down wear and
(Alkushi). " | tear of body tissues, which in turn
Gokhshru, Ashwagandha, delaxs ageing. Shi!ajit Increases
Lavanga, Safed Fhe vigour & v1ta11ty. Gold:
Mushali, Jaiphal, s strgng'th, HmpRoves
Akarkara. Barahikand vigour .and v1t?11ty. Saffr.on: ‘
Bedarikand. Yashada > | A nervine tonic; has anti-fatigue
Bhasma 2 property. Alkushi: helpful
. in spermatorrhea. Ashwagandha:
Dalchini, Karpur, Rejuvenating properties. Safed
Rajat Bhasma & Mushali: Well-known nutritive
Nutmeg oil. tonic
Ingredients: For stronger immunity-
Dabur 1. Amla [mmunity is that mechanism by
Chvaw- 2. Ashwagandha which body of human beings 1S
an;;rash 3. Pippali protfacted from invasion of external
4. Keshar bodies through its own
5 Guduchi physiological or artificial means.
6. Karkatsringi The im.mune system s thg
7 Satavari f:ollelctl(c)iq ot;l;)rgins a:nd ;tils;ues .
8. Vidarikand involved in the adaptive detence o

a body against foreign biological
materials. It may be broken down
into the adaptive immune system,
composed of four lymphoid organs
(thymus, lymph nodes, spleen and
sub-mucosal lymphoid nodules)
and the group matile cells that are
involved in the body’s defence
against foreign bodies.
Chayawanprash may also be used
to refer to the totality of a body’s
defence systems, encompassing
both the adaptive immune systems.
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Indications

|.Cough. cold, sore throat & othe,
respiratory tract infections.

2 Premature aging. |
3.Repeated episodes of respiratory
infections, as an immunomodulat.
4.Dyspepsia & Hyperacidity
5.Skin disorders.

{

Arjuna-
Terminalia
arjuna

f1imailavd

daruna

. | ——

As an adjuvant in ischemic heart
disease. Hypertriglyceridemia (High
level of triglycerides in blood). Mild
to moderate hypertension. As a
preventive medicine in individuals
susceptible for Ischemic Heart

Disease.
I

Himalaya Ashvagandha-
;nh\.i;'.uwfh.x Wilhunia

somnifera

"HIMALAYA

I.General debility.

2.As a daily health supplement {0 cope
with life’s daily stress.

3.In the prevention and treatmel
many stress related diseases
arteriosclerosis, premature a&!
arthritis, diabetes, hypcrtcnsion ant
malignancy.

4.As an aphrodisiac.

1t of
like
ngs

_—
I

e -

|'|\;|r . . ).
. mace cale (
ayawellneyg ateulicals h

.clnn/pmducls/pll

WwWw. him;
1imal (Aug.17, 2011, 9:30 PM):

armaceuticals/index. htm.
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Himalaya Brahmi- 1 .Memory disturbances.
brahmi Bacopa 2.Behavioral disorders.
monniert
I
Himalaya Haridra- 1. Allergic skin disorders
haridra Curcuma longa 2. Allergic respiratory disorders
(allergic rhinitis, allergic bronchitis.
etc.)
Himalaya Karela- Adjuvant in Diabetes Mellitus
karela Mucuna pruriens
Himalaya Neem- Skin disorders
neem Azadirachta indica
Himalaya Punarnava- 1.Urinary tract infections
punarnava Boerhavia diffusa 2.Edema (swelling).
Himalaya Tulasi- 1.Useful in dry or productive cough,
tulasi Ocimum cold and sore throat
sanctum Linn 2 Mild to moderate respiratory
infections
Himalaya Vasaka- 1.Productive cough
vasaka Adhatoda 2 .Bronchitis
zeylanica Medic 3.Bronchial asthma

D.Ayurvedic Medicines of Shr
Baidyanath Company has so many
Indian traditional knowledge. A few

20 BAIDYANATH, Our Products (F

our products. list.php?catid=25.

ee Baidyanath Ayurved Bhawan (P) Ltd:
ayurvedic medicines commercialising
are enlisted for this research purpose™’.

eb.15, 2011, 8:46 AM), htlp:.//www.buid_\mmth.com
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Name of
Ayurvedic
Product

Sl
No.

I

N

1| Jwanark

L]
| Arjuna ghrit

f:;

of Law and Seciely

(anumc 4.

Thctive

Ingredients

(l.|)
Therapeutic Useg

Carum ajmoda

Carminative and
antispasmodic. Usefy] in
colic, flatulence, dyspe Sia

Terminalia arjuna

Cardiac tonic and astringen;

| and Ghrita Used m.breathlc?ssness and

| congestine cardiac failyre
3. ' Ashok ghrit  [Sarca indica, Anti inflammatory and

E

Caraway, Rice
water, Rasot,

uterine sedative used as
astringent and gynecological

| bhringraj, Satava etc.| diseases.
4. Ashwagandhadi| Ashwagandha Indicated in nervous debility,
ghrit and Ghrita insomnia, general
| weakness and loss of libido.
5. | Brahmi Brahmi, Banch, Alternative diuretic and brain
- ghrit Kut, Shankhpushpi | sedative, also useful in mania,
and Ghrita epilepsy, insanity and mental
| disease. _/J
‘\\_\
I11. Violation of §ge; : :
Bio-piracy of Society Oriented Traditional Knowledge Leading to
Those above mentione ) ,
lustrative, entioned ayurvedic medicines are not exhaustive. but onl)

and sold ip,

Those instanccs
nd thousands of s
theA nationg| and in

MISAPPropriy;
10Piracy apq
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rights. While checking the Traditional Knowledge Digital Library (TKDI 2
it is found out that almost all the medicinal plants whether any of their ;1)rt;
is USL"ti or whole plant, by the above-mentioned companies and trust, it an ;1
mention -1 all the ancient Indian texts. The digital documentation s‘h(‘)ws tl;at
there is written description of the traditional knowledge of the prior art
regarding the medicinal values of plants.

. Various companies or trusts, first of all, have not taken permission for
using the traditional knowledge i.e. intellectual property from any national
or provincial authority and any indigenous society so far; nor ar¢ paying for
commercial use of society oriented intellectual property i.e. traditional
knowledge. It has been possible because the Indian legal framework of IPR
is not very strong and up to the mark; it is also because there 1s no
comprehensive sui-generis law to protect traditional knowledge related plant-
genetic resources, where the State taking the legal control of traditional

knowledge and exploring various methods of commercialisation. [gnoring
this type of biopiracy wit

hin the country, India has been attacking the incidents
of biopiracy by other countries at the international leve

. This double-standard
is weakening India’s battle against bio-piracy. There has not been any protest

or concern expressed a nywhere in the country.

gainst this wrong doing a
Though India has a very little system for TK protection in its patent laws, it

has become a farce because without having obtained patent, companies and
trusts are doing business on traditional knowledge and for utilising this, no
benefit is going to the society or to the government. What they can do with

atents 1.¢. commercialisation with monopoly in the market, they ar¢ doing
the same thing without the patent but in competition with others. This has
been possible because WTO-TRIPs” offer liberty to the member-countries
to frame their own [PR laws subject to minimum common standard which s

silent on traditional knowledge protection.
y shows the absencc of positive protection of traditional

This clearl ‘
| plants in [ndia. It has become everyone s property:

knowledge of medicina

igital Library (June 22. 2014, 8:45 PM),

n/Global Scurch.asp‘.’(iL"lzng.

ty Rights: Patents, WOR.LD
to.org/cngllsh/

| Knowledge D

2 TKDL SEARCH, Traditiona
0

http://www.tkdl.resin/tkdI/langdcfault/comm al_Se
B t on Trade Related Aspects of [ntellectual Property =
Tﬁ%\rlgeéng]RgANlSATlON (May 24. 2012, 11: 14 AM), http://www.-W

tratop_e/trips__c/t agm0 ‘e.htm.
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- which claims anything obvioumy
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of the properties of the components thereof or a process for producing
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than micro-organisms but including seeds, varieties and species and
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and animals. An invention, which in effect, is traditional knowledge; or
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rejected by any of the stated exceptions, but not a single provision does
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IV. The Causes of Such Latent Lapses of Law

I.Non- ati
exploration of the scope jn Drugs and Cosmetics Act
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there is power of Central Government to prescribe the forms of licences for
the manufacture or sale of Ayutvedic, Siddha or Unani drugs; there is condition
subject to which such licences may be issued and the authority empowered
to issue the same with the fees payable therefor; there is also provision for
the cancellation or suspension of such licences where any provision or rules
is contravened or any of the conditions subject to which they are issued is
not complied with. With the exercise of such powers, the authority can ensure
the payment of the royalty or benefit sharing formula with the holders. Nothing
can prevent the authority to insert some other provisions to stop afore-said
commercialisation but it has not been explored out by the authority. Though
the governments are getting licence fees or other fees and different types of
taxes from these companies and trusts, but it does not have any relation with
the payments for the utilisation of traditional knowledge.

2.Application of Trademark Act*

Though there is no payment for the utilisation of intellectual property of
society, but it would be wrong proposition that there is no IPR in the process
of making or marketing of herbal medicines out of Indian traditional
knowledge of medicinal plants. Suffice is to say that while manufacturing/
preparing/marketing the herbal medicines, the manufacturers can have trade-
mark for their products. While getting respective trade-marks, whatever
payments have to be deposited, they deposit that amount of money with
government. But in any way neither the payment is for the commercialisation
of traditional knowledge nor is it granted by or on behalf of or for the actual
holders of such knowledge.

3.Non-Incorporation of WIPO Recommendations in National Laws

If the aim of the battle against bio-piracy is comprehensive protection of
traditional knowledge, then just restriction over granting of patents in area
of traditional knowledge is not sufficient; it should take within its sweep
each and every type of commercialisation of knowledge without benetit-
sharing and payment of royalty. It should include other ways of non-patent
commercialisation without financial benefit to the holders ot such knowledge.

»The Trademarks Act, No. 47 of 1999, INDIA CODE (2014).
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Principles: 1.Protection against Misappropriation; 2. Fair and Equitablt‘
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4. Non-Application of Public Trust Doctrine at Policy Level

A.ncw d1111611§i(m to the protection of TK is application of ‘Public Trust
Doctrine’. According to Professor Sax as referred by Supreme Court?’ (1 9;’178)

- < 2 whole that it » ve su.c a. great importance to the people
. it wou bc?, wholly unjustified to make them a subject of
private ownershlp.- The said resources being a gift of nature, they should
be mgde fre.el)./ available to everyone irrespective of the status in life. The
do.ctrme enjoins upon the Government to protect the resources for the
enjoyment of the general public rather than to permit their use for private
ownership or commercial purposes. The doctrine imposes some
restrictions on the governments: Three types of restrictions on
governmental authority are often thought to be imposed by the public
trust: first. the property subject to the trust must not only be used for a
public purpose, but it must be held available for use by the general public;
second. the property may not be sold, even for a fair cash equivalent;
and third the property must be maintained for particular types of uses.

The Supreme Court while explaining the doctrine further observed:

Our legal system-based on English common Jaw-includes the public trust

doctrine as part of its jurisprudence. The State is the trustee of all natural

resources which are by nature meant for public use and enjoyment. The
o protect the natural resources.

State as a trustee 1S under a legal duty t | e
These resources meant for public use, cannot be converted Into priy ate

ownership.
finds that from about *70 per cent

ar, 45, 000 are plants.
hat matters most 1S
medicinal

Environment Audit Report™ (2010)
of the total geographical area of India arc ﬁurvcycd so
Most of them have medicinal properties ii them. But vyl -
the associated centuries old traditional knowledge with those

— .

. C.C. 388 (India). HEME:

2 amal Nath, (1997) | 8.C. - ) Chapter-3, THEME
M.C. Mehta v. Kam t No. 17 of 2010-201 l, I ()|~[;|l,()l'g/5{t65/’

i i Repor bt
28Epvironment Audit Report, 17PM) hup://www,mdmwa}u; *
BIODIVERSITY(Junc"9'2'or(l)ﬁ.’fé.lnzyuzoA’udn%zwcport CAG 2010-20T1PeE

indiawaterportal.org/ﬁles/l;‘nvn
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lirect its policy towards securing-that the ownership and contro) i
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{ the community are so distributed as best to Stber,
the common good.” the ge"““ of *public .lrust doctrine” in India is f(y;ll"n’.
ere as it speaks for aterial resources having revenue generating capacj,
The doctrine” is a dynamic concept and not limited only to natural rcsnum,;.
but includes all material resources of the country i.e. traditional knowleg,,
otc. where the governments are the trustees of the people. In Centre .
public Interest Litigation VS. Union of India* (2012) and in a recey
Presidential Reference case’' (2012), Supreme Court applied this doctrine s
the matter of scientific and technological knowledge regarding 2G Spectrun
i ¢ those matters not falling under the domain of only natural resources. I
would be quite logical to apply the doctrine in the area of traditional knowledz
related to medicinal plants of India, where no individual is the legal ownero
this intellectual property. As it is not to be patented as individual intellectu
property-the logical corollary is that it belongs to the society from the IPF
law perspective. where the society has stake-holders over all the profits.

S.Lacuna in Biological Diversity Act

material resources 0

| A§s()ciatcd traditional knowledge of medicinal plants belongs to b
iwcrsny of the country. But the non-patented commercialisation of tradition
nowledge is not prevented by Biological Diversity Act”. with whae'”

protection mis > 1 i . . ; Lutabe
sharing 1'1; ]éiht be in it. Object of the Act directs the fair and U'll"wbl
~ of the benefits arisi . Iy . os and ¥
" i: senefits arising out of the use of biological resources 4%
ssociated knowledge. Its secti : ' , £ access (
biological diversit '} 5 section 3 is regarding ‘regulation ol ¢ ot
. . - 51 . W ¢ Ve ot e crs
biodiversity relat z ere certain persons are not allowed 10 ““,“_Nll‘
Authority whic} ) activities without approval of National Biu-l)l“; )
Vstates that no person referred to in sub-section (2
-"'mni;f( P
U Cntre h”,:\‘]u\‘)‘h()ll INI)IA A” 30 L.I (.))
Natural g cInterest Litipation v | '
) . b pati ; . . p . «
Ihe Ihnlnp‘)::-:lltlh)' A“:‘,callun, In I)(l:. V(PI(J)'l!(’,' of India, (2012) 3 ‘.S.( .C.
' Versity Act, No, | § 012) 10 S.C.C. 352 (India).
1802002, INDIA CODE (2014)-
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.WlthOU't previous approval of NBDA, obtain any biological resource occurring
in India or kriowledge associated thereto for research or for cnmmcrciul’
utilization or for bio-survey and bio-utilization. The persons who shall be
required to take the approval of the NBDA under ss. (1) are (a) a person
who is not a citizen of India; (b) a citizen of India, who is a non-resident as
defined in s. 2, ¢l.(30) of Income-Tax Act, 1961; (¢) a body corporate,
association or organization- (i) not incorporated or registered in India; or (ii)
incorporated or registered in India under any law for the time being in force
which has any non-Indian participation in its share capital or management.
This shows that there is no restriction on other Indian citizens and companies
to have commercialisation of knowledge associated with biological diversity
regarding medicinal plants without the approval of NBDA. Hence, when's.
18(1) directs NBDA to regulate activities, to issue guidelines for access to
biological resources and ensure for fair and equitable benefit sharing, it has
to be understood in a very limited way which does not cover non-patent
commercialisation of TK. Another instance of limited protection s its s. 6. It
states that no person shall apply for any IPR, in or outside India for any
invention based on any research or information on a biological resource
obtained from India without obtaining the previous approval pf NBDA. The
NBDA may, while granting the approval under. this.sectio.n, impose b.eneﬁt‘
sharing fee or royalty or both or impose condit.lons 1'n.c1u§img the sharn.ng of
financial benefits arising out of the commer'mal utilization .of suc? rights.
This patent-centric approach even goes against the very object of the Act

itself.

On the other hand, s. 71 is about equitable benefit sharing by NBDA l‘;
shall while granting approvals unde'r s. 19 or s. 20 ensure .thf\t.:.m-b ‘:n :
conditions subject to which approval is granlC('i, secures cq‘ultat? \c‘ S gr%nébﬁ,
benefits arising out of the use of acccs..s'ed bm.loglca.l resources, t.ilr. y-:
products, innovations and practices associated Wlll'l their use and applications
and knowledge relating thereto in uccorc.lunc‘c with mutually agreed terms
and conditions between the person uplpll}/mg lm.' s.llchl;:p;lvlr«;]vul‘,nlo;:‘ll‘l bodies
concerned and the benefit claimers. This provision thoug can offer some

protection but neither it was explored nor utilised properly.
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resource

ic1 quse of its soverelgn power (except those Knowle e
with medicin

q N 0 .

hich are uigl:\‘t\nltlll:td\ .\l\‘;th the tribal or \-i-llagc Sojl?ty)- A“ . t.rllstee Of the
e ough it1s cmpm\'crcd to distribute am- .wl.nm.c,rcmllse the same.
{he process or ;:urpo.\‘t‘ m‘distrihution and comn‘lel cialisation must be Luideg
e atational rinciples an d larger public gqod. [t should not benef;
+ fow individuals or companies subject to the condition tha? profit arising o
of utilisation of society oriented IPR. should go to the society. In a nutshe]
all these are occurring due to lack of a comprehensive policy and legal
framework exclusively for the protection of traditional knowledge associateg
with plant-genetic resources. There is no special law 1n India to deal with
traditional knowledge protection in this glocalised scenario-global challenge
and non-fulfilment of national or local necessity. Whatever is there in different
legal frameworks at the national and international levels, are very limited in
application. It is strongly recommended that as early as possible, the country
should have a sui-generis comprehensive law which not only proscribes
patents. but also. apart from other measures, prevents all types of non-profit
§hanng Fommercialisation of TK. Thought these measures might not have
mtemaf@n&l ramifications, but at least it is sine-qua-non to show that how
best TK is protected in India and can be utilised for the welfare of the society

people. alth

uP . . s
Equalll\l-bilrl:l: Trust rotnne .cgn be the guiding principle for that model law.
Knowled zortant 1S tbe sp.mt of WIPO’s revised guidelines for tradition‘"‘l‘
E¢ protection in its endeavour to prevent any typ€ ol

commercialisation, As WP : N
Property. without any funhgrreCOgmses traditional knowledge as intellect”

fegard, prohibiting eqach delay, India should have a positive law it flll-:
commercialisation, [ ¢h and every type of non-benefit shar'™
have inclusivity in it:lr 1an legal framework should appreciate diversity 4%
another type ofinteu‘.dppmach towards the ancient traditional knowled&*”,
Plants protectjo, - ¢clal property. Otherwise TK associated with medic!™

-0 in India W‘_)Uld be futile exercise, self-deceiving 4% o

ount?
to be”. Most importantly. the coul

'dm()l_l - ,fll]
nt of money arising out of this wrong
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commercialisation of traditional k
¢ < l] - 3 Y (AL ¥
~conOIMmY. FECOg - _ : owledge. In the era of knowledge-based
my. ecognition of newer form of IPR like traditional knowledge w Id
usher in all the potentiality to change the fortune of comt ge wou
 could generate | ] ! 1e of common people in India;
cC generate huge amount of fund to take up so mz JOC] '
ocial security measur . ¢ p S0 many social welfare and
cocial security measures for the common people: it could even encour:
other TK enriched countries to have al " even encourags
- ST ) 19\& a better protection regime which would
su : new O-TRIPS regime sometime in near future; India’s battle
aga-mst bl.o—p.lracy would be stronger and the country can adopt a model IPR
1-‘eg1me with its harmonious balance between both the society oriented and
individual centric IPR or between statutory and customary [PR. Without
prevention of this type of commercialisation of traditional knowledge, India
has to remain answerless in the world forum if fingered at. Moreover, what is
the use of it. if the knowledge on medicinal plants is not utilised for the
hetterment of the or1 ginal holders? Or if is not used for the betterment of the
society and the common people? Or it is not commercialised for the economic
development of the country? It is recommended that until the country has 1ts
own sui-generic law to have a comprehensive protection of traditional
knowled o associated with medicinal plants, Biological Diversi Act or Drugs
g g
and Cosmetics Act, be explored for the purpose 1o regulate non-patent

commercialisation of TK.
The rigidity of present WTO legal framework creates hindrances t0
edge as intellectual property-: Problem at the

accommodate traditional knowl
international Jevel is because WTO’s overriding power over WIPO, with its
non-recognition of traditional knowledge (only in fewer cases pa}tem is not
granted if there is prior documented description according to W IO way but
traditional knowledge protcclion s pot limited 10 tha.l only because vast
knowledge is in oral description) and WIPO'S non-binding nature, whatever
. ions of it. There is a conflict between two sets of mtcmum?nul
d WIPO. yel there is O mechanism O maintain a
Wl )-TRIPs 1O accommodate traditional

' ce. - e
harmonious balan | of the (raditional

knowledge protectio
knowledge enriched
to include traditiona
will come when whole glo

{ the time and demant
societies; this would pave the way for various countries
| knowledge @ operty; otl
balisation process would be halted.

erwise a day
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Hence. the right to protect and preserve traditional knowledge of
medicinal plants i.e. proper utilisation and fair commercialisation for the beneft
of each and everyone or to thwart any attempt to wrongfully gain from
something where everybody has equal and equitable claim, comes within the
purview of the expanded horizon of right to life and becomes an integral part
of right to life of Indians and carries with same basic nature and characteristis
22: Unfortunately the violz.\.tion of fundamental right is the consequence of
; . t;esiil(;c—zzfsf:é not enactu‘lg a cgmprehensive law and for non-exploratic?

i pe set out in various sets of existing laws.
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N RELATIONSHIPS: A LEGAL QUAGMIRE
Dipa Dube*

LIVE I

ABSTRACT

in relations has posed a problem for the legal regime.
ch as marriage had the legal regimentation
parties thereto, live in relations have challenged the existing structure
The result of all this has been the vulnerability of women
hips and the inadequacy of law 1o afford adequate

safeguards 10 them. The Domestic Violence Act 2005 as well as the decisions of a

socially mnsciousjudicia/ system have somewhat sought 1o curb the rising voices
d conflicts inherent therein have proved

of discomennnem. yet the contradictions an
10 to be ruinous. The present article visits the existing legal position vis-G-vis live

Jationships in India.

The recent rend of live
While raditional relationships su
prof ecting
and fabric @ f society.
caught such relations

inre
Keywords: Marriage, Evidenc

Children

L. lntroduction

e, Maintenance, Domestic Violence,

arriage has been the fulcrum of human relationships. It has
eligions and generations as the inviolable bond

the foundation for the family, society and State.

the relationship in order to maintain the wellbeing

For ages, m
been regarded by nations, T
between individuals laying

Law has accorded sanctity to
and development of the society. Infact, the entire gamut of personal laws

covering maintenance, inheritance, succession, guardianship etc. revolve
around the notion of marriage and the intricate mix of relationships that it

creates.
The passage of times has, however, witnessed newer and more popular
forms of relationship matrix, challenging the institution of marriage. India
has bgen not far from this changing scenario and several notions of same sex
marriages, live- in etc. has come to the fore. Are the legal instruments capable
to take care of the changing dimensions of marriage or has it created a
C}c;lntroversy of §orts Jeaving the people and the society in a state of confuston.
Inde' present article aims to visit the law with regard to live in relationship in
ia i : :
as an alternative to marriage and the legal challenges that it has posed.

*A i =
ssociate Professor, Rajiv Gandhi School of IP Law, IIT Kharagpur
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11. Marriage A ' Generally speaking, it is the un;
|

“two hearts.
on of tWO i : ) 0
me legal purposes: In Ancient Hindu law, Marri, h
) ¢ . , : Jp
. implymg apermanentunion Of()pp”%i;

. ) ' . .- : (4

dissolved. In (hristian world, it signified the Volung,
IS¢ ' N [ /
nd one woman. to the exclusion of aJ] Othe,

‘ “he lex lociZ, Lord Stowel has maing..:
dinto some form recognized by the lex IO%I B f &S.ma.]ma'”ed
entered ™" ual commerce. without the intention o cohabitation, anq
at “A mere Castk . 10 ¢ o
m‘ | of children. would not constitute marriage under any SUPPOSitioy
bringing up ec {0 have that commerce for the procreatiop, and

, two crsons agf . o, g i
But when 1“:~h\'l dren. and for such lasting cohabitation- that in a state of

hnngm\f E}]{ d« 2 mariage.” Muslim jurists regard the institution of Marrigg,
atyre W( . 1

ndﬂ;; aking both the nature of ibadat (devotion) and muamalat(dealingg
as .

lim marriage is civil contract between man and womgy,
upon the completion of which, by proposa.l and accept.ance, all the rights ang
obligations which it creates arise {mmedlately and slmultaneouslyf, Itisa
legal process for legalizing sexual intercourse, procreation and legitimation

Marriage is the un!

an_ for St
of aman and woman. for b
was mncci\'cd asa sacramcnta
gexes which cannot he

union for life of on¢ man

among men). Mus

of children".

With the passage of time, the notion of marriage has undergone change
in all the religions. for that matter, and what was perceived as an indissoluble
union of man and woman has made way for contractual relationship. Grounds
for dissolution of marriage have been recognized by the laws and a more
individual centric liberalized approach has been arraigned. Inspite of the
changing notions, however, it may be conceded that marriage has continued
{0 find favour with individual and society, and the laws have accorded the
necessary rights, duties and liabilities to the parties arising out of marriage.

| Live in relationship has come over as a new ‘avatar’ of the age old concept
of marriage. It has all the trappings of marriage, except for the fact that there

koopa Reddy v. Prabhakar Reddy AIR 1994 Kant.12 at p.19.

* MamtaRao, |aw relating o "y know
200)p.177. ating to Women and Children(Eastern Book Co., Luc

3 Ll”d{j V. BCIII'SA"IU (17()5 l S )
“ Abdur Rahim. 327 )I' Hag Con 216 at p. 230.

“Abdul Kadir v Salima (1886
[ o 8
Id.- n2, pp.216-7. VBT
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bindingness hetween the parties. Thus. whe
relationship and s oy 1en two heterogeneous
" ship and start staying together. it takes th
b e o . akes the
nship. What demarcates marriage and live

- o . AV In
in marriage there is, generally, a religious
olves no such ritualistic performance:
amilies of the bride and the groom
lves: marital bond provides a

is N0 legal
persons shar
colour of a

rclmionship ist
and cultural cerel
marriage involvest

¢ an intimate
live in relati
he following: while
nony. live in inv
he coming together of 1

live In remains limited to the individuals themse
recognition and approbation for the sharing of physical emotional

tual intimacy while‘livc i'n does not have such societal acceptance:
ncept of continuance, given the legality entailed therein
annot be struck off without due process of law, live in relationship doe;

frame and there being no legality in the relationship, it suffers

yndrome’; live in comes with innumerable strings as regards

plight of the individual, mostly womar, if abandoned, status of the children

hile personal laws clarify most of the

horn. inheritance of property etcs, W
iage, whether of maintenance, children, inheritance

issues arising from marrl

and succession.

As stated by the Hon’ble court in Alok Kumar
pisa walk-in and walk-out relationship. There are 1o strings
Jationship, neither this relationship creates any legal bond
hetween the parties. It is a contract of living together which s renewed every
day by the parties and can be terminated by either of the parties without
consent of the other party and one party can walk out at will at any time.
Those, who do not want t0 enter into this kind of relationship of walk-in and
walk-out, they enter into @ relationship of marriage, where the bond between

the parties has Jegal implications and obligations and cannot be broken by

either party at will.
IIL Live in Relationships- Anomalie

i Over 12 million unmarried partners live together in 6,0
: ed n;mber of cohabiting unmarried partners increased ten
an . 0, . .

000:the number of cohabiting unmarried partners increased

Societa]
and mu
marriage has the co
itc
not have d time
from ‘NO frills s

v. State &Anr. -Live -in

relationshi
attached to this re

¢ and Concerns
08,007 households:

fold between 1960
by 88%

” MANU/DE/2069/2010
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etween 1990 and 2007.° These are the statistics of United Stageq whi
ndicate a growing trend towards live-in relationships. India is ney hch-lc
and the last decade has seen a rising number of live in relationships i |
country. especially in the metropolises. The youth of the country has som,
demonstrated a disliking towards the pinnings of law and legal Syste
has preferred a more open and liberating lifestyle, embracing the cop
ive in to further the sexual. emotional and social needs of life.

N
N the
EWhat
m, an
Cept of

However. what has posed a major concern for the rising number of Coupleg
sharing the relationship is the legal standing of the relationship. Are the partie;
entitled to rights and liabilities, and are the children born out of the bOnd(s;)
to sav) recognized as legitimate and entitled to a share in the property of the
parents. The concern is even greater for a country like India where economj,
capabilities of the parties may not be equal, in that the woman may be solely
denendent on the man for her sustenance. In such a situation, the woman wjij|
he completelv denuded of her rights and will be abandoned, to continue as
destitute. since the societv is considerably conservative in its acceptance of
"such” 2 woman.

IV. Principle of Evidence: Presumption of Marriage

Section 114 of the Indian Evidence Act 1872 raises certain presumptions
having regard “to the common course of natural events, human conduct and
public and private business’. A presumption is not is itself evidence but only
makes 2 prima facie case for party in whose favour it exists’. The presumption
permitted under the section is one of fact and rests on the discretion of the
court. The latter is not bound to raise them but has to consider whether in the
circumstances of the case, they should be raised.

Taking the presumption of common course of human conduct, it has

g v . PP tweeh
been stated that where there is a long and continuous cohabitation betwee |
. e . . . , A aIns
aman and a woman, the law presumes in favour of marriage and agan
concubinage, even in the absence of satisfactory direct evidence of marriag

ensus Bur’cil""‘
. uA[nenCﬂ 5
jed.or®

; U5 o - : ” s C
,Aﬁ?:f"}% Bureau.” American Community Survey: 2005-2007.7; /5.5
Fam“nu? i-am;hg:.s and Living Arrangements: 2000.”;U.S. Census Burea '
afis es and Living Arrangements: 2007.” Available at htlpi//"‘/‘”"w'unm‘lrr
statistics/Last visited on 24* Jyne 2013,

Sodhi Transport Co. v, State of Up AIR 1986 SC 1099.
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mal." " The marmage state being the chief foundation on whicl
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{ gociety rests, presumption of marriage arising f
: arising frrom

pcture ©
sumption. When a man and a woman had

a very strong pre
and wife. the law will presume. until the contrary is
r by virtue of a legal marriage and not in

(he quperst’

mh.‘||n1;mnn s

fived jogether as man
pru\ni (hat they were living togethe

K-um‘llhlllilp('
) the above legal
av have the sanc

position. it becomes clear that living together of
tion of law, provided the live-in was for a
length of time. A prulnngcd period of live-in accords legality to
r it is only a matter of presumption and may give
lling evidence. The Supreme Court in the case
' has stated that where a live in

(nIver

\_’HUPIK'\ n
ble
1ship. Howeve

way in the tacc of more compe
of Madan Mohan Singh V. Rajni Kant'
relationship continues fora long time. 1t can no longer be termed as a walk in
ut relationship. I{ gives rise to a presumption of marriage. The
Madhva Pradesh High Court has also recently held that"*-If a woman is living
with » man for a longer period as a husband and wife then, it is not necessary
(o prove their marriage beyond dJoubt and their marriage may be presumed
hecause of longer ive-in” relationship hetween them. What becomes clearis
Jength of the relationship which gives it the colour of marriage.
ly for days or months, no such presumption may be
ged period remains a question, but itis clear
generate a societal acceptance of the

considerd

the relatiol

and walk 0

that it is the
If the relationship s mere
raised. What is meant by prolon
hat the same should be long enough to
elationship of the parties.

As outlined by the Supreme
‘relationship in the naturc of marriage’
(ommon law marriages require that although not being

Court in D, Velusamyv.D. Patchaiammal®

is akin to a common law Marriage.
formally married -

:J ;\;!lv,rlHus,}”"“”"] arapur v. Dividional( ontroller of KSRTC AIR 2002 Kant.347;
.:u ) iulhwmvul/u Devi v, ,S'ef/(;'ungm//lu,-(,lg'W“m}, AIR 2005 SC 800,

| (\l/”)x) 2 Mad 1L 411 -
SPS Balasubramanyan v. A Y s o
"AIR 2010 SC 2933 yan v. A. Padyachi AIR 1992 SC 756.
" RamkeshK act v Subl : ,

AR 201 | :‘(( :1/7_;‘\;,‘Suh/u/rul)ml{achhtll(2(JI3)|)M(j(,28'
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oo oc1ety as being ak;
| iple must hold themselves out to society 2akin tg SPoy.
"he cot : Se
(a) The ¢

» of legal age to marn
(b) They must be of legal ag

Thev must be otherwise qualified to enter into a legal Marriage. inClUd‘
(¢) Ihey - Ng

being unmarried.

(d) They must have voluntarily cohnbith aﬁti held th.cmwl\'.es Ot tg
world as being akin to spouses for a significant period nf.llme. If 3 rnar
has a *keep’ whom he maintains financially and uses ma-ml_\’ for se -
purpose. and/or as a servant. it would not be a relationship in e ﬂatur;
of marnage.

While a live-in may draw a presumption of marriage. the next
which comes i1s whether the necessary implications of marriag
extended to such relationship. One of the key areas is that of maint
the partner of a live in entitled to claim maintenance against the oth
In this context. it may be worthwhile to refer to the legal pro
maintenance as find mention in the Code of Criminal Procedur
the judicial interpretations in that regard.

Questy,
€ can bﬂ
enance. Is
T partnep)
Visions o
c 1973 and

V. Maintenance of Live-in Partner:

Section 125 Code of Criminal Procedure. 1973 is a measure for socjg|
justice and specially enacted to protect women and children. The sectiop
gives effect to the natural and fundamental duty of a man to maintain his
wife. children and parents so long as they are unable to maintain themselves'®
The term used in the section, for the purposes of awarding maintenance is
"wife’. It had been held since beginning that ‘wife’ means only
wife or legally wedded wife and therefore, in the absence ofa val
a wife is not entitled to a claim of maintenance.!’”

a legitimate
1d marriage.

Two views have been forwarded by the Supreme Court in this regard. I

Vimala (K) v. Veeraswamy (K)"* a three- Judge Bench of the Court held that
Section 125 of the Code 1973 is meant to achieve a social purpose and the
object is to prevent vagrancy and destitution. Explaining the meaning of th¢

e, Te———
Ratanlal&Dhira'lal Th imi
”Savithrammay 1§ » I'he Code of Criminal Procedure, p. 150.

Pat. 277. amanarasimhaiah (1963) | Cr LJ 13 I; Bansidhar v. Chabi AIR 1%
*(1991) 2 5 375
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\\'ofd wife’ the Court held the object is to prevent vagr:
[t provides @ speedy remedy for the supply of fumlj tlrr::]}( f;”!ll e
4 wife. When an attempt is made by the hush: S e
lected wife depicting her as a ke s e e
’ , pt-mistress on the spe ‘
Iready married. the court would insist on strict oofofe
et arriage. The term “wife” in Section 125 of the Code r[;)fn;”f e
odure, includes a woman who has been divorced by a hushand'rrlm'lr'ha]
divorce from her husband and has not remarried. The -;-: r}r "
Jegal status of a wife is brought within the inclusive dcf;n)itilz:
nsistent with the objective. Thus, a woman living ir:
claim maintenance under Sec.125 Cr.P.C". ”

the deserte
claim of the neg
plea that he was a

Proc
has obtained a
not having the
of the term ‘wife” co
relationship maY also

Subsequently. the apex court expressed the opinion that” however
desirable it may be to take note of the plight of an unfortunate woman, who
gly enters into wedlock with a married man, there is no scope to
clude a woman not Jawfully married within the expression of “wife”. The
Bench held that this inadequacy in law can be amended only by the Legislature.
The development of society and the flow of social relations have, however,
“ot been lost sight of. The Court has relaxed the subsequent view and
wondered whether the protection of law in form of maintenance can be
Jfforded to a live in partner (woman), especially in light of the provisions in
Protection of Women against Domestic Violence (DV) Act 2005. As stated

by the Court’'- In light of the constant change in social attitudes and values,
which have been incorpora

ted into the forward-looking Act of 2005, the
same needs to be considere

d with respect to Section 125 of Cr.P.C. and
accordingly. a broad interpretation of the same should be taken. Our social
context is fast changing, of which cognizance has 10 be taken by Courts in
interpreting a statutory provision which has a pronounced social content like
Section 125 of the Code of 1973.We think the larger Bench may consider

rotection of Women from Domestic Violence
d compensation can be awarded in cases
05, they should also be allowed in

gnwittin

also the provisions of the P
Act, 2005. If the monetary relief an
of live-in relationships under the Act 0f 20

at http://

TAIR 2009 (NOC) 808 (Bom.); C. v. Bapusaheb 2012, Available

;{)‘E;:_fagoop.org/docn53483454/
2 '(;,1;,,‘:""”‘5” mabhatBhatiya v. State of Gujarat and others AIR 2005 SC 1809.
uniyav. Virendra Kumar Singh Kushwahad&Anr. 7T (2011) 1 SCC 141
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(1t seems to us that (he Sam,
. « ('
Act of 2005. Vie,,

Act:

a proceeding under Section 125 of ( rl
is confirmed by Section 26 of the said
. + 2 /1
V1. Maintenance under Domestic Violence
The DV Act has been enacted to provide a rungdy n Civil 1,

. ‘ e time nf sqtic violence - Or
protection of women from being vicims of dm;nsll; violence ang to ey,
occurrence of domestic violence in the society. It %5 " ll(l) pr(~WId(’ an effe,,
protection to the rights of women guaran.tccd HECEE t ("('("nﬂtlluli()n,
1s of violence of anv kind occurring within the family,

"
i Why,
are victin
Domestic Violence is a human rights issue.. The Vienna Accord 1994 4,
the Beiiing Declaration and Platform for Action (1 ?95) hgd acknowlcdgcd
that domestic violence was undoubtedly a human rights violation, The
Committee on Convention on Elimination of All Forms of Discrimination
against Women in its general recommendations hgd also'exhoned the Membe,
countries to take steps to protect women against violence of any king
especiallv that occurring within the family, a phenomenon widely Prevalen;
in India. Presently, when a woman is subjected to cruelty by husband o; his
relatives. it is an offence punishable under Section 498 AIPC. The Civi] Law,
it was noticed. did not address this phenomenon in its entirety. Consequently
the Parliament. to provide more effective protection of rights of women
guaranteed under the Constitution under Articles 14, 15 and 21, who are
victims of violence of any kind occurring in the family, enacted the DV Act,

Chapter IV 1s the heart and soul of the DV Act, which provides various
reliefs to a woman who has or has been in domestic relationship with any
adult male person and seeks one or more reliefs provided under the Act. The
Magistrate. while entertaining an application from an aggrieved person under
Section 12 of the DV Act, can grant various reliefs like grant of compensation,
prohibition of further acts, right of residence etc. Under the act, aggrieved
person means any woman who is or has been in a domestic relationship with
the respondent.” The term “domestic relationship” has been defined to mea"
grelationship between two persons who live or have, at any point of ti'f‘e'
lived together in a shared household, when they are related by consanguinty

“*Section 2(a)
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marriage. or tl
rs living together as a joint family”!

family membe

are

Modern Indian society through the DV Act recognizes in reality. vari
other forms of familial relations. shedding the idea that such rr:IZﬂin{,'q\;;.""”""
only be through some acceptable modes hitherto umlcrslnn(i. Scctinr:p;’l.n
as already indicated, deals with a relationship between two persons (”[Tth)c
have lived together in a shared household when

oppositc sex) who live or
they are related by:

a)C onsanguinity
b) Marriage
¢) Through a
d) Adoption

relationship in the nature of marriage

¢) Family members living together as joint family

Live in relationships do come within the fore of the Domestic Violence
Act 2005 being expressed in the form of “relationship in the nature of
marriage.” A close analysis of the entire relationship, that is all facets of the
interpersonal relationship, including the intent of the parties however, have
10 be taken into account for the purpose. Some guidelines to interpret the

provision have been laid down as under*:

1) Duration of period of relationship
Section 2(f) of the DV Act has used the expression at any point of time,
which means a reasonable period of time to maintain and continue a
relationship which may vary from case to case, depending upon the fact
situation.

(2) Shared household

The expression has been defined under Section 2(s) of the DV Act.

) H d v . .
(3) Pooling of Resources and Financial Arrangements: Supporting each other,

O P, > >3 Lol e . P
r any one of them, financially, sharing bank accounts, acquiring

Z?cction 2f)
ndraSarma v.V.K V.SarmaAIR 2014 SC 309
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immovable properties in joint names or in the name of the womgy, lo
. 4 ) -~ - o L) S WS 1 : ) n
term investments in business. shares in separate and joint Names, g, d

. _ o as
have a long standing relationship. may be a guiding factor, )

(4) Domestic Arrangements

Entrusting the responsibility. especially on the woman to run the home
do the houschold activities like cleaning. cooking, maintaining 0'
upkeeping the house. etc. 1s an indication of a relationship in the Natyr,

of marriage.
(5) Sexual Relationship

Marriage like relationship refers to sexual relationship, not just for
pleasure. but for emotional and intimate relationship, for procreatiop, of
children. so as to give emotional support, companionship and also matery
affection. caring etc.

(6) Children

Having children is a strong indication of a relationship in the nature of
marriage. Parties, therefore, intend to have a long standing relationship,
Sharing the responsibility for bringing up and supporting them is also a
strong indication.

(7) Socialization in Public

Holding out to the public and socializing with friends, relations and others,
as if they are husband and wife is a strong circumstance to hold the
relationship is in the nature of marriage.

(8) Intention and conduct of the parties

Common intention of parties as to what their relationship is to be and o
involve, and as to their respective roles and responsibilities, primarily
determines the nature of that relationship.

A long standing relationship between two unmarried partners will ge!
the protection of the law, but such relationship with a married man cannot bﬁ
taken as a relationship in the nature of marriage, since the rule ofmonogamy’

* Hinduism and Christiani

: . i|e the
: ty prescribes mo i s, while t
same is not true for Islam. p nogamy as the rule in marriage
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g more than one spouse at the same time. Th
- Ihecourt h

prohibits havin
that "LonE standing relationship as a concubine, though not a re| as opined
X tarelationship i

(he nature of marriage. of course, may at times deserve :

men might not be financially independent, but WCD'T(-)‘t Cc‘mm because
Act does not take care of such relationships which may [;::hi"fé‘nd that DV
qmendment of the definition of Section 2(f) of the DV act, whigflhpfS ‘Czjl" { it
and exhaustive™.” The same tone finds reiteration in D. Ve/um::, rcstnctw)?
e court held that -Not all live-in relationships wiylil amn:)y e
he nature of marriage to get the benefit of the Act ;Jt{] ;(;;;Sa
fit the conditions mentioned must be satisfied, and this ha :
- dence. If aman has a “keep” whom he maintains financiall S
and uses mainly for sexual purpose and/or as a servant it would not be Z
relationship in the nature of marriage. No doubt the view would exclude
many women who have had a live-in relationship from the benefit of the
7005 Act, but then it is not for this Court to legislate or amend the law.
parliament has used the expression “relationship in the nature of marriage”
and not “live-In relationship”. Thus, where a woman claimed maintenance
and in the absence of proof of second marriage, the court took account of
Section 26 of the DV Act, 2005 thereby granting her maintenance, the Patna
High Court refused to uphold the order in the absence of finding that the

woman was ina ‘relationship in the nature of marriage”**.

VIL Children of Live in Relationship:

Section 125(1) CrP.C 1973 gives sta
ce of children, both legitimate and illegitimate, from their father.

eir birth, illegitimate children are like any
maintenance. When
d to the estate of
nabling

the WO

where th
relationship in t
To get such bene
(0 be proved byev

tutory recognition for right of

maintenan
Since children have no role in th
other children born to their parents and are entitled to
the question arises as to whether such children can succee
their deceased parents, there is no uniform statute in this country €

them to inherit the property of their parents.” Under Hindu law, s0 far as

*Tbid.
27
ngSD' Velusamyv. D. Patchaiammal2011 Cr.L.J. 320
4 ardhanand Sharma v.State of Bihar &Anr2013 Available at http://indiankanoon.org/
2903/ 139710570/Last accessed on 31% August, 2014.
ane Antony, Wife of Antony v V.M.Siyath 2008 Available at http://indiankanoon.org/

doc/419909/ Last accessed on 31 August, 2014.
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relationships are concerned, in view of (.
fiction contained i Section 16 0f 1 l.indu Mzmingc /\c! 1955, the i”cg;i‘;g"l
children. for all pmcticnl purposes. m.C.llldmg sUCCcssl(m (0 the _— 7”0
their parents. have to be (reated as legitimate. They cannot, however Sllc;‘”r
to the propenics of .
(&

of Law alt
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children porn out of such

ation on the basis of this rule, whic}, ; e(
. i
[

any other rel
Is

operation. is limited to the properties of the parents™.

In Rameshwari Deviv. State of Bihar &Ors.', the Supreme Cour i,
with a case wherein after the death of a Government employee, ChiIder‘h
bomn illegitimately to the woman, who had been living with the said emplo en

gratuity and other death-cum-retire hcneygi,

claimed the share in pension/
along with children born out of a legal wedlock. This Court held that yp
er

Section 16 of the Act. children of void marriage are legitimate. Ag
employee. a Hindu. died intestate, the children of the deceased employez
born out of void marriage were entitled to share in the family pension, deah

cum-retire benefits and gratuity.

In JiniaKeotin&Ors.v. Kumar SitaramManjhi.*?, this Court held that
while engrafting a rule of fiction in Section 16 of the Act, the illegitimate
children have become entitled to get share only in self-acquired properties of
their parents. The Court held that under the ordinary law, a child for being
rreated as legitimate must be born in lawful wedlock. If the marriage itselfis
void on account of contravention of the statutory prescriptions, any child
born of such marriage would have the effect, per se, or on being so declared
or annulled. as the case may be, of bastardising the children born of the
parties to such marriage. It is a laudable and noble act of the legislature in
enacting Section 16 to put an end to a great social evil. However, Section 16

of the Act is confined to succession or ‘nheritance to the properties of parents

% Smi. PEK. KallianiAmmad&Ors.v. K. Devi &Ors. AIR 1996 SC 1963. The matter IS
rsonal laws ar

however different for people belonging to other religions since the pe
different in such cases. “From the texts and the judicial pronouncements, 0ne thing 15
manifestly clear that an illegitimate son is recognized but with many riders and It
r;\%hyi "«;re discriminatory in nature.”Jane Antony, Wife Of Antony V.V. M.Siyath .
seea 1801;31 thP}/ /indiankanoon.org/doc/41 9909/Last accessed on 3 1% August, 2014.AK
] s 20(8)0 Sa(1:n7\13.5U1110n of India AIR 1997 SC 3021.
(2003) 1 SCC 730
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2 angammal. the defendant i the suit was a legally wedded wife of
v one

A AL

soanamiRaddiar, who was stillalive and therefore, her claim that she had

- --onship with plaintitt™s brother MuthuReddiar and had two children
v had 10 be 1gnored. The Court held that since it is evident from the
w2 MuthuReddiar did not partition his joint family properties and

uin
2o rsucless and ntestate in 1974, therefore the question of inheritance of
+ ~ronerny by the 1llegitimate children cannot arise. The position however

w_—

- =
N

mderwent 2 shift with the decision of the court in Revanasiddappa&Anr
e edOrs T A two judge bench of the Supreme Court in interpreting
<ecmon 10031 Hindu Marriage Act 1955 opined that “it interesting to note

“.= the legislature has advisedly used the word “property” and has not
~.2iAad it with either self-acquired property or ancestral property. It has
~een kept broad and general.” Clauses (1) and (2) of Section 16 expressly

saclare that such children shall be legitimate. If they have been declared

“s

iezitmate. then they cannot be discriminated against and they will be at par
with other legitimate children, and be entitled to all the rights in the property
+7 their parents. both self-acquired and ancestral. The prohibition contained
= Section 16(3) will apply to such children with respect to property of any
nerson other than thelr parents. Underlining the need for a liberal interpretation
“Section 16 (3). the court said that with changing social norms of legitimacy
past may be

onsensus, in

m every society. including ours, what was illegitimate in the
‘czitmate today. The concept of legitimacy stems from social ¢

2006)9 SCC 612:Rameshwari Deviv. State of Bihar [(2000) 2 SCC 431%["{/1}‘1)(“1}11‘;1.
3%&?1"0 Bai &Ors. [(2008) 2 SCC 238];Sumitra Bai And Others V- Public At Larg
}ET;JZizerlel-iQ)RLWl669(Raj-)
4IR 2010 SC 2685

2011)11SCC1
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AN operational and
sizational philosophy can attempt 1o promaore healthy police citizen
welanons iy throweh prodiem solving. The xtndy xeeks 10 assess the p

reeption of
we peaple abowt the podice-commumine velationship in Kohima, the capital of
‘\'.:uv.:.'.:;:\:' by evaluwanmg the sensitization and involvement of the people in the
>::»::n:::1 development services of the police. The findings indicate that even
\» the people are apprehensive about policing and the uxe of coerclon by the
\‘ :?m‘ .:r\: hoperud that people-friendly imitiatives can improve police-public
cionsiin e thas regand the common people are also ready 1o cooperate with
the police 10 bwld secure and safe communitioy,

Kevwords: Kohima, Community Policing, 1CT5,

*Assistant Professor, School of Law, KITT University «
** Professor of Law and Director, School of Law, KITT University
Acknowledgement

0t Qetonce Resenrch (ICSSR) tor
Lam immensely thank ful to Indian Council of Social ol ""“;I,R'];:.((t'::‘:|,:ic Relations
sponsoring the Research Project titled 'I’cnplv“:“ I‘vrrvpllnllliQ /\‘ Study in Perspective
in the District Capitals of the North Fastern Staes ol Inlt l“‘h "‘w beloved students:
of Community Policing’. No word of thanks is vnml"':/\‘ v for helping me in
Shashank, Dishari, Puja, Tanuka, Jaidip, Shatavisha and Anan

processing the data.

Dr. Arpita Mitra

51



( V'tlllnl,. 1

o L an .."F..'I Necreny “" l]

KT Jown

‘tion
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s the farth and the e cn
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meoes. |
\ !\‘\‘l‘”' [mMmes, . . Serm ¢ p . anacloew
I fia are (rying (0 give away the manacles of ""7|:I|)

police in Inc ¢l
the police ! itically=driven. The paradiomee. o0

(oritative. repressive and politically-driven. The |"""‘|')',|llnlu:r:hill
autnotits ) . 3 : , TMCOUFrC 1y .
an,,\ nl'lmli\‘lll}l Isacting asa boost to ¢ ncouragc |)(.u')|(. "”“'“”y
AR .

olice is no longer considered to be a coerciye “”“‘nr

;\\\l‘]\‘.
I.\‘lll‘!‘_
in the phil
police in the nation. I’ fee Ao service 1o the pe
srvan of the state to maintain law and order butaservice to the people alon,
W I‘lh the people at large.
Ihe present study secks to explore the nature of police public relation,
in Kohima. the district capital of Nagaland, a bordering state in the north
cast of India. unique tor its geographical and distinct ethnic identity, The
north-east remains unexplored in relation to relevant rescarch on the day 1,
day life of the people. The simplicity and the vulnerability of the people hyye
been overlooked and exploited leading to constant interface between the
people and the government or more particularly the police. Regular instances
of extortion. smuggling, intrusion and insurgencies have put the police ang
the public at loggerheads. However, the fear and distrust of the people can
be won over by motivating community involvement in all activities of the
police. This can make the task of the police casier and ensure transparency
and accountability. This is a humble attempt to bring to light the nature of
police-public interface in Kohima, the capital of the state of Nagaland through
asmall sample survey.

II. Summary of relevant literature

Policing may be defined as those organized forms of order maintenance.
peacekeeping or law enforcement, crime investigation and prevention and
other forms of investigation and associated information brokering which may
Involve a conscious exercise of coercive power — undertaken by individuals
and organizations, where such activitics are viewed by them and by others ®
d Ce‘ntral or ktfy defining part of their purpose.” The community and the PO“_CC
rxg;t:;;;’;:ﬂ;r rL:il E;dl;;(im‘nry,un‘ic entity, a 1.nuluul|y suppor?ivc pul'tlwI'thtlli

5 programme that involves the police as part 0

“Jones, | & N
R ewburp - — ‘ aeandol
p.18. urn, T. 1997, /’rn'uh'.\'4'(‘111‘17_\' and Public Policing. Oxford:( larendC



Police

Public Relationship in Kohima, Nagaland In Expl
’ Oration

ymunity. not apart from the community, is on solid ground. The COmmun:
on ' , police. » nolice wi ‘ ommuy
a . itselfwith the police, and the police with the COMMunity, Nej ;Hy
s nor the police o o . Neithe
at large nor the police can afford msulation, jsolat; N
¢ . 150]a lon,

th mity any more than can a healthy ﬁmctinninp family '

.mi;ﬂi‘ﬂ‘”"“ oren

\‘mnmllml_‘ Pplicing 1S n.nt just a program but an operational and
“r‘.‘m];ation;ﬂ philosophy dt‘Slgncd l.n promote police citizen community
Micd oblen solving. pzmnmng \\'lll? the community, the police seek to
. offective long-term solutions to neighborhood crime problems. Police
L fcers must be proactive anq anticipate the social and Jaw enforcement
concerms 0  the community before l.hcy become problem areas. Community
solicing officers are viewed as intelligent agents of the criminal justice system
ko are able to intellectually and emotionally react to citizen concerns.* The
\dea of community policing is keeping close to the community. Here
he nolice are the public and the public are the police. The chief duty of the
~olice officer is to improve the quality of life of the people in the community.
Community policing provides a new way for the police to provide
decentralized and personalized police service that offers every law abiding
citizen an opportunity to become active in the police process. Community
nolicing stresses exploring new ways to protect and enhance the lives of
those who are most vulnerable - juveniles, the elderly, minorities, the poor,
the disabled. the homeless. Community policing (1) is a philosophy, not just
an isolated program (2) involves a permanent commitment to the community
including average citizens (3) broadens the mission of the police beyond
crime control (4) provides full-service, personalized, and decentralized
policing: (5) focuses in problem solving (6) enhances responsibility (7) uses
noth reactive and proactive policing; (8) must operate within existing
resources. -

- ]
tind

W h

hasic

- Community policing has also been impacted by the technological advances
" computerization and crime prevention strategies. Three of the more

,f_,(;,:n(n.’jn"iA‘(" 1969. ‘Community Policing: An Assessment’; The Journal of Criminal

Vo ('J";{'w\/;xor_ and Police Science, v60(1); 89-96, p.93. .

,'.1arnaécr“g Pe ‘alsi.l,' W{,["& Kunselman, J. 2005; “Community Policing: The Middle

| “”J;nnlwic»,mpkeqwe s Police Quarterly, 8(4); Sage Publications; 490-S11, p.492.

Perspective, (i & BUCquer oux, B.; 1990; Community Policing: a Contemporary
- neinnati, OH: Anderson Publishing Co., pp.5-6.
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ime analysis used to identify crime trep,
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wration of statistics and sumy, M
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significant advances incl
of crime analysis (actical cr
analysis, prep

patterns. glrategic crime . | K
cational planning; and administrative o,
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aid in long term ope
1S, US i in administrati « decision-making on social, ec
ill]:l|_\'.\‘|.‘~'.ll.\cdl(\.\l(lIn.l(llnllll.\II.IlIVL aking on ”'l'“‘mr,mi(’

and geographic nformation. (2) '( ‘ompulcr—/\i(lcd. l)ispatching €Nl
solice officers (0 capture and retrieve many types of crime and Operation,
data that had previously heen unavailable or extremely time consuming
penerate. added global positioning information that enabled dispatcher, ,:
rack movements of police cars in order to make better decisions in agsimﬁ,:
calls for service. (3) Crime mapping are highly sophisticated graphics Whicg
stigators and crime analysts to obtain accurate and detailed Mmap;
s within their jurisdictions.’

xlc.\'i;."ncd o

enable nve
of past. present. and potential crime area
However there are identifiable and persistent constraints to the
development of community policing: (a) the culture of policing is resistant o
community policing; (b) Community policing requires emotional maturity
more likely to be present in older of ficers; (c) The innovative managemer{l
cop is receptive to a more expansive vision of the police role. Traditional
management cop remains rooted in his earliest training experiences; (d) The
responsibility to respond to limitation of resources; (e) The inertia of police
unions who see community policing as a threat to police professionalism; (f)
The two officer car engenders a sense of security and job enjoyment among
those who are policing and it may also generate a sense of remoteness from
the population being policed; (g) Command Accountability; (h) Reward
structure as it is impossible to measure the amount of crime a certain police
officer prevented; (i) Public expectations of police; (j) Failure to integral¢
steps for crime prevention; and (k) The ambiguity of community as polic¢
gommunity reciprocity can be achieved when there is a genuine bonding of
interests between the police and the served citizenry and among definable
section of the public.’

and the

® Hunter, R.D. Barker T -
n R.D.; Barker, T. and Mayhall P.M. 2008. Police ~Community relations &%
pp-2+”

Administration of Justice Q
247) on of Justice, Seventh Edition. New Jersey: Pearson Prentice Hall,

” Skolnick, J.H
i » J.H. and Bayle e .
Crime and Justice : vl())l; Lly_,3l7).|[:b l&figx I'heme and Variation in Community Pol

icing -
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o-Publi Relationship in Kohima. Nagaland
/'u/lu /H ’ ’ . /v/‘/,,”’ ”
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1l Aims of the study
he prcscm study Wil seek to assess the perception of the peop|
v, ealation<hin in Kohi ' people .
e-commun® relationship in Kohima, the capital of N lp ¢ about
agaland. Th
' €

lhc '10“\

s B ptto understand the level of awareness
Sty b A

[] also attem . . and sensitizar:
of the citizens 31“_““ llhc p'hllosoph_\' of community policing and Ihci} lo "!mn.
n pamupatmn in such programmes. The study seeks .,WCI o
he initiatives are successful in bridging the gap hclwécr ;hu:nlufnc
c. Lastly. the study also secks to explore the cxtcn][ [C p"l‘lCC
\d Communication Technologies (ICTs) are being us '()1 which
as the police to reach out to each other. g used by the

micrL‘Sl i
whether the
and the publi
}m‘ormation a
public as well
IV. Methodological Orientation

{niverse of the study

The residents of Kohima. the capital of Nagaland are the universe of the

study.
Area of Research

K ohima. the capital of Nagaland is the area of research. The town
comprises 16 tribes of Nagaland out of which Angamis and Aos are the largest
-+ number. Kohima is located at 25°40°N 94°07’E 25.67°N 94.12°E. It has
un average elevation of 1261 metres (4137 feet). Kohima town is located on
the top of a high ridge and the town serpentines all along the top of the
surrounding mountain ranges as is typical of most Naga settlements.®

Sampling Procedure

obability sampling is used to collect
be used effectively in studies
loped.” Convenience sampling
rimary data.

In this exploratory research, non-pr
relevant data. Non-probability sampling may
that seek to explore ideas that are still underdeve
and snowball sampling have been employed to access the p

Units of Observation and Sampling Size

The sample is of 50 residents of K ohima out of which
female.

24 are male and 26

;g:f-enw"k"l)gdfﬂUfg/Wiki/Kohima and www.kohima.nic.in visited on 51014
er, T.L. 1999. Doing Social Research; 3" Edition. Singapore: McGraw Hill College,

p.138.
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Methods of Data Collection

Primary data is collected through direct face o f
people. Interview schedule is employed to colle
The interview schedule contains open-e

| ' ha ntams open-ended, closed-ende m Aoy
contingency questions. Secondary data is collecied by st J" Arix an
websites Other relevant books, ne *HAyIng rej,,

ace 'mc’Vif:w,
ctthe relevang infor T th,

nat

magazines also yielded relevant du::.gmpcr Por Joumals g ;;m“‘v’;';d :!r
V. Findings of the Study |
V.I. Age
Age in years Frequency Percentage
18-24 10 20% ‘
2531 16 %
32-38 17 s
39-45 5 10%
46-52 2 ni \j

N=50

The sample was of 50 respondents out of which 24 (48%) were male
and 26(52%) were female. 86% of the respondents were between 18-3§
years of age. So it was a young sample, very energetic, optimistic and tech-

Savvy.
V.II. Educational Status

14
12
10

8

6 m Male
4 o Female
2

0 K4

Secondary Higher Graduate  Post Graduate
Secondary and Ahove
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Relationship in Kohima Nagaland

!',.,’;.r lm,-/la ’N / n/n’,.,,,,,””

ol 5() respondents DHAG ) were pradontes 19 wer P

- ' g ipte
that educationms proritised in kK alimg e e

l'lnum‘lh‘“h”“ | ‘ e appormities
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o fmpln\m“"‘ are less Tov an edueated population whe i« aware of (|

{ ' S O1 the

sroblems (hat disturh the peace of the community. Mareaver, 4| the 1rul
' y ! e

had a mmimum of Ipher secondary educntion [y ml [
WL

u‘\[mm‘t‘”‘“
| post praduates are more among the maley

praduates and

(WL I mployment Status

10
R
6
.Mv‘l"
4
l Female
0 - . :

Self Pvt. Gowvt,

17 (64%) of the respondents were employed. 14 were employed in
government jobs and 10 were self employed. 34 of the residents had two or
more earning members in the family. The people irrespective of sex prefer to
be financially independent. 32 of them were employed out of which 65% of
them were female who were earning,

V.IV. Acquaintance in Police service
30 ‘ L
25 |
20

15 m Male

female |

Yes No
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, { Society “"l
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KIIT Journa cquaintances in the p,

o of the respondents had acqu Police for,

90°
1an
More tl had friends in police service.

out of which 50%

V.V. Opinion about the police

[

16
14 | :
12 '
10 Male
8 . e
6 §‘ m Female
4 |
2 ek i
0 - ‘

good very good bad very bad ;

44% of the people believed that police is not good. 23 of them belieyeg
that police public relationship in the city is bad out of which 14 were femg]e
20 thought that police public relationship is good but 60% of them were
male. However they were hopeful and 40% of them wished that good police
public relationship can be developed through good understanding between
the police and the populace.

V.VI. Nature of police work

20 S i —

15 | e
10 - - —
W Male
5 — — e
S L Female
. -
Maintains Law Peace & Prevention of Others
& Order Security Crime

Maintenance of |4

, wand order is considere + the primary task of the
police. nsidered to be the primary tas
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1l Qatisfaction level with police work
| AL el

o O

4

m Male

Female

W B o o

O s o

diligent cooperative active other

13 of the residents believed that police officers are diligent and dedicated
towards their profession.8 of them however viewed the police to be active at
work.

V VIIL. Awareness about community policing programmes

30 -

20 o B Male
" , SN ‘Female
0 o s S

yes no

Even though the people are not aware about community pollcl‘ng
programmes, 48 of the respondents believed that such programmes “re{
required. 50% of them felt that such initiatives can strengthen the bOIl:(
between the police and the people. 27 of the respon('icnls strcssgd ﬂ‘];dtvticz
people are more likely to cooperate with the police in community Sef
programmes.
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10
®m Male
5 Female
0
Yes No

28 of the residents never visited the police station. Being 4 tribg
community. the community sentiments are strong. Disputes are resolveq
the community level and people do not drag complaints to the police statiy,
and prefer to settle it amongst themselves.

V.X. Reason for visit to the police station

9 - N
8 _ -
7 S ——
6
5
4 ® Male
3 oy N Female
2 . N S .
3= I
o 1 .
General FIR Collecting Other
Diary Information

10 of the residents visited the police station to lodge an FIR. This ?‘,h:‘l:u
that people prefer to seek police help only if the dispute is serious f““d %‘“ong.
be resolved at the community level. The community bonding being ¥
dependence o police for conflict resolution is minimum.
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\\ Gatisfaction level with nature of response
VALY
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(\

- M'\'l‘
4
Female
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0 4

Yes No

Qatistaction with police response is more among men than among women

v\ \lI. Nature of response

However. the nature of response is speedier in regard to women's issucs

8
6
: B male
0 R . . Female
very slow slow Speedy No
Comments

V.XIIL. Whether complaint is ever lodged over telephone?

25
20
15

m Male

10 Female

Yes No
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mplaints directly Fathe |
- - '

s considered to b, thy

Ore

prefer 1o lodge co

Most of the residents
i direct access |1

over telephone. I'his shows th
effective.

V.XI1V. A poor person is
custody. How likelyisitt
harm on the suspect to admit

sted on suspicion of theft and take,, .
n

will inflict minor/severe . . fy
JS1e

al

arre
hat the police
the crime?

12
10

® Male

Minor harm
Female

Likely Unlikely Very Don't
Unlikely Know

O N B O

Very
Likely

12 -
10

@ Male

Severe harm
Female

Very  Likely Unlikely Very Don't
Likely Unlikely Know

O N DN O

~ Inboth the instances itis observed that police is likely to inflict har be
;t r(ljlajor or severe on a suspect {0 admit the crime. This is the cause for
a&aal;prehenswn of harm to be inflicted by the police may keep the peop”

y from them. Police work should be people-friendly and any fear, ang“‘?'h

or distrust in the mj : .
severely e minds of the people can affect police public relationsh”
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!
vV Ifa police officer inflicts severe physica
h' Jshe files 2 formal complaint to the compe

e/ . . )
following outcomes is most likely?
¢

I Injury on

4 Suspect,
tent author

and ity, which

of th
20
15
10

. m B -
0

The acquisition is The investigation The police officer Don't Know e
completely opens but it is prosecute & Female
ignored by the  never reaches punished
police any conclusion

This shows the lack of trust on justice delivery system. Most of the
-ommon people believe that in most likelihood a suspect will

. ! never get justice
i he/she complain about police torture.

\.XVL If a police officer is exposed by a media reporter taking bribe,
how likely is it that he/she will be punished?

W Male

o N B oy o

 Female

Very Likely Unlikely  Very Don't
Likely Unlikely  Know

44% of the residents believed that it is unlikely that the police officer if
caught red-handed will be punished. This brings to light the lack of faith of
the people on the judiciary. This can cause disengagement, deviance and
disregard towards law enforcement agencies.

V-XVIL Relation between the police and the media
15

m Male

10
5 F‘ I l Female
0 K kd

Friendly Unfriendly Indifferent Don’t Know
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More than 50% of the women feel that the | o omplained "hlm At

y ¢ O ne ! RA%R « ah
indifferent towards cach other. The polict has dlvl\: ,Vln is‘tegact, i i)\l” the
media’s role in distorting the reality 10 the pe-t solice are friendly t(»y\LQ
that only about 20% feel that the media and the | Var,

cach other.

V.XVIIL. How likely is it that lh(: -
harm on a suspected member of a crimina

police will inflict severe phygj,,
organization ?
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Here also it is seen that the more than 40% of the residents feel thy

police inflicts severe physical harm on the suspected member of a criming|

oreanization. In this regard, it deserves mention that the police stil] i

considered to repressive and authoritarian.

V.IX. Police involvement in community service

rType of Community Service Response

- Yes No
Blood Donation 16 34
Sports 34 16
Helpline 27 23 |
Traffic Rule Awareness 29 21 |
Cyber Crime Awareness 10 40 |
Night Guard in neighbourhood 17 33
Everyday foot beat patrol 13 37
Community service during festivals 28 2‘2/
Committee for welfare ) Z§/

| Sustion, 2 18

N=50
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e police in difterent community policing initiatives HEt
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Here the percentage of people who have benefitted from the community
service initiatives of the police is 50. This shows that half of the residents are
still not enjoying the benefits of the programmes and remains unaware and

detached from the police.

V.XXI. Need for community development programmes
30 ==
20
m Male
12 female
0 i
Yes No
42 of the respondents were interested to join hands with the .police mdtl_le
community development programmes. Out of them 20 Were m'tereste in
nd enwronmental

helping the police spread awareness about different social @
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V.XXI1. How can the police help:
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Special Equal Others No
Treatment Treatment Comments
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0 = S B ——
Special Equal Others No
Treatment Treatment Comments
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Treatment ~ Treatment
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jostof the respondents are of the opinion that the police
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VNI preferred medium of communication with the police

m Male
Female

nor

Over Over face to Email Through
Telephone  Mobile Face Other
Family
Members

Mobile telephones and face to face interaction are the most preferred
medium of communication between the police and the public. However
women prefer the mobile telephones more to contact the police possibly
because they feel uncomfortable visiting the police station and like to maintain
physical anonymity.

VXXIV. Most popular medium of communication between police and
the people
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None of the respondents considered websites to be a popular mediyy,

’ A . 0
and mobile telephones are considere to h

communication. Direct access
n the police and the py 1.
€ public

the most popular medium of communication betwee

V.XXV. Which is the most commonly used Informatigp ang

Communication Technologies (1€ Ts)?

120%
100%
BOY%
60%
40%
20% I l I W male
0% - Female
" ¢ é(\q}' Q&OQ Q&-Q} ’b\q}‘P
PG <& P (,0((\ A

More than 80% of the respondents use mobile telephones. Internet is

availed by about 70% of the respondents. The mobile telephone has become

the most popular medium of communication and is used widely by the people

V.XXVI. How can police publicise community policing programmes’

B0%
70% r
60% | |
50% r |
0% u Male
W |

20% t
10% k
0% -

Media and Newspaper Others l

female

About 70% of the respondents feel that both electronic and pr'm't m“’,di‘l
can play a very positive role in publicising community policing initiattve? w \‘
can reach a wide range of the population. Since internet is stil not "Wallc]ut;’
many, newspaper, radio and television are accessed by people i
areas.

even in
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Cpublic Relatior
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Vil Role of 1CTS N police-public relationship
yANTE

14
12
10
8

L 'AJ'I-

6
Fermgle

0
Spread No Idea No Comments

public feedback
awareness

1 of the respondents believed that ICTs can help in publicising the
1g programmes. 50% of them stressed that 1CTs can £J<; it
cach out to a large section of the people both living in and'

§
comm
much quick
outside the CIty.

unity policil
lyandr

pondents stressed that ICTs can play a very positive role

70% of the res
blic relationship. 18 of them feel that ICTs can yield

in improving police pu
people’s feedback quickly.

V. In lieu of 2 conclusion

t study has attempted to explore police public relationship in

The presen
following are the findings of the study:

Kohima. Nagaland. The
| Eventhough most of the respondents have acquaintances in police service,
they are apprehensive about policing. There is a dearth in trust not only
on the law enforcement agencies but also on the justice delivery system.

). The people are educated and they are interested to participate in the
community service initiatives of the police. However there is lack of
awareness about the philosophy of community policing. Even though
they believe that the police is known for maintenance of law and order,
they want the police to take up community policing programs. The police
take initiatives in sports, traffic awareness programs and event
Management during festivities. However the media and NGOs should

also work in collaboration with the police to make such programs
successful.
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KT Jonrnal of Law Vol

N So 8 : N‘l
2 The people are also of the opinion that the police shoulq ensy I
- treatment for women, elderly and children. They alsq

(‘Qi;ll
police try to provide speedy remedy to women'’s prob|e,

greeq 1l ,
ns, Wih,
4. Most of the respondents found the police to be 20od anq "
. . . lpa
However they are also aware of the physical harm that the p()]icg‘ﬂti
. € .
inflict on a suspect. Can
5. Direct Access and Mobile telephones are the most popular medi,
communication between the police and the people. M of
6. Even though mobile telephones are widely used by the populat
people believe that electronic and print media can be effective.
v s e . . . |
publicizing community policing. However they also agreeq that ICTn
can play a very positive role in improving police public relationship a
they can vield feedback of the people speedily.

ion, the

The capital requires community policing initiatives to reach out to the
people. Awareness programs, sensitization of policemen, helplines, Specia]
police stations for women are the order of the day. These can make the

police closer to the community and help build the trust between the police
and the people.

In this regard, it deserves mention that even though it is a small
sample survey, the study has brought to light the trends in the nature of the
relationship between the police and the public in the hill capital of Nagaland.
It furthers the interest for more detailed conclusive research in the area.
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ncople believe that electronic and print media can be effective i,
aublicizing community policing. However they also agreed that ICTs
can plav a very positive role in improving police public relationship g
they can vield feedback of the people speedily.

The capital requires community policing initiatives to reach out to the
neople. Awareness programs, sensitization of policemen, helplines, special
;w-’?jcc stations for women are the order of the day. These can make the
police closer to the community and help build the trust between the police
and the people.
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ABSTRACT

The nwo worldwars, the cold war and the rige of non-internay;
milicts. have pushed the international judicial lmc/;es as well az :Z:a’: C:r'med
m}"/ s fo interprel and dc\'(’/up the extradition laws. With the rise o fﬁ'upra-nzt:'() ”(‘j
nd inferne wional organizations, the traditional state 10 state ext}‘adition meZ?
s evolved to become state to international entity process, requiring more politicjl
ill tor the rribunals to exercise jurisdiction over reluctant indicted individuals

keywords: Extradition, Global Terrorism, 9/11 Attack, Regional
greement. SAARC.

.INTRODUCTION

Extradition laws under international law has developed from state
ractices. which eventually have led to recognizing of some basic principles,
hich are now widely adopted in the bi-laterai and multilateral treaties. In
e last few decades we have witnessed some very important decisions being
iven by domestic as well as international courts', on extradition matters,
hich have encouraged the victims more and more to seek justice. The most
portant phase of its development is in the backdrop of existing terrorist
eats or successful terrorist attacks. To meet the challenges of the threats
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guarantees to individuals in the form of mandatory and optional grounds,
refusing extradition requests. In the light of terrorism, however, the natip;
have maintained almost a uniform policy of de-politicizing the acts 0
terrorism. as defined in the Conventions, while imposing a duty to eith:
prosecute or extradite'’. The recent trends in extradition treaty practice hu
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Lech Gardocki TN TP ,
Council fré’;'i‘gf;ﬁ‘{;’e Criminality in Extradition Law, 27 Isr. L. Rev. 288-296 (1%
2002 on the European XCIS]O“ 2002/584, of the Council of European Union of 1 Juré
Sules. an. 2, 2002 () J (:riséo\))va”am and the Surender Procedures betnes V™
’ubjon,\smsw Spinellis, Extradili‘un_Re ent De . Crimind
-l' L Reform 25 (2006) cent Developments in European CT1!
~Umversal Declargt ' . . onber
1948, Internation (- Of Human Rights UNGA Resolution 217 A (iil) OF 10D}
Mernational Coyeng tove“ﬂm On Civil And Political Rights, 999 UNT> |60
1’,": UNTS 3. (J(Jn\"]en(t)in Economic, Social And Cultural Rights Of 16 Decembe!
ceading Treaymeny ,(;)n Against Torture And Other Cruel, Inhuman f
Ir,;{‘i \RC €gional ( I Punishment of 10 December 1984, 1465 UN.TS 8-’-‘7 al
;r{ulnf tonal Convemi):nv?mon on the Suppression of Teréorism Nov. + 1987 %1
an 0 \ . - ol
r the Suppression of Terrorist Bombings » 37 ‘;. Tert

- INterngtg .
Supr 1onal Conyenti
MOt 12 at gy, 14 fivention for the Suppression of the Financing ©

/lmt.»‘

74



e eradiion ander nternational Dreary |
" \\‘:" \‘ L]

(W I\"-\:,,,,'.
Lt

(h pen iy, extraterrttoriality, extraordinagy
joen '

l ‘ ad-hoe tribung|
SRS copive the requested countriey | .
H,\l\* | an \~\\~\\l\‘\\\l\5. ““ l S . nl“‘“”““”\ "

hunte het Jiseretion, 1o decrde onextradition mattery
ihe ’
\“‘|\\
e\t

I \1\[\\‘1.!“\. is awidely recopnized principle, which limits the
Rule et

power
questing State has u\\.‘l’ the ]\cr.xnn so surrendered, 1 requires that
; radited o a requesting state s not o be detained, prosecuted of

hed by the requesting state torany crime committed carlier 1o the
st apart from that tor which extradition was granted. "™ Thig

.\l:.uhlml\. rule

Len recognized mmore than one iternational instrument'”
h“\ N h

11, FXTRADITION UNDER INTERNATIONAL LAW - IN THE
81CKDROP OF GLOBAL TERRORISM

Phe term Cterror” (Latin “rerrere™ "o frighten™) entered Western
Furopean language via French in the 14" century and thereafier used in English
21508 Under international humanitarian law, terrorism is understood to
he the systematic attack on non-military objectives in order to force the military
clements of the adverse Party to comply with the wishes of the attacker by
means of the fear and anguish induced by such an attack.”' Terrorism covers
notonly acts directed against people, but also acts directed against installations
which would cause victims as a side-effect.”” “Terrorism’ has been frequently
qualified by terms like domestic. international. trans-national, referring to
the way 1tis carried out and the ambit of the eftects felt by it. without changing
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MelbJlintLaw 33, 49 (2005). '
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v, DEVELOPMENT OF EXTRADITION LAW UNpy
INTERNATIONAL LAW — PRIOR TO 9/11 ATTACK

The Jus in Bello branch of international law, had taken the initial steps
on matters of extradition, by putting forth an indistinguishable mechanism
for the prosecution of individuals indicted of having committed grave breaches

of the Conventions.”®

“ Terrorism is often, though not always, defined in terms of four characteristics: (1) the
threat or use of violence; (2) a political objective; the desire to change the status quo; (3)
the intention to spread fear by committing spectacular public acts; (4) the intention2
targeting of civilians. [http://www.azdema.gov/museum/famousbattles par
lerrorism20Definitions%20072809.pdf ] [Visited on June 6, 2014]
~ Young. supra note 20, at 23. ,
t‘diug(;r:znl]’ Pl;alt ) Sy of Internationalization 191(Jaideep Ssaikia & Ekaterina Stfpanoif
imc}x{atﬁmaﬁ ’ I,Lal.‘lons 2009). In 1998-2006, religious terrorists carried out 352 atg;%:
relicin y. as compared to 353 attacks by violent nationalists. Since the early gt
e10us. mostly Islamist, terrorism has been far more deadly at the international V¢

than any other t : '
/ e Y . . . = X A
‘SIRES/1373 %IZ)U(?: )ltlrrorlsm, including nationalist terrorism.

( .'n;’lud”~/u2(JNaliuns“ 0

: o s/

2 ‘h“p.'//"""""‘/-U"-0l‘g/en/sc/ctc/specialmeetmgs"‘2012 d((j)t?]:
sce also Declargrl, )Sccun-nyl’/gZO(‘ounciI%ZOResolution%ZO13730/020(3001)-}39/60,
" on Measures to Eliminate International Terrorism A/RESHPP™

S/RES/126¢
Jutqugli)n)c( K’I]‘::))(dn?l Resolution 1386 (2001)
International osr, <Y Terrorism: 4 Global Phenomenon Mandalin

2% SPonse \
ticles 19,50 30 & 100 J. Global Legal Stud. 685, 688 (1999)
M The Condigig, ()]"'|‘| . e respectively, of Geneva Convention For The Am GeneVd
Convention oy The A ]L-Wm“"ded And Sick In Armed Forces In The Field, o5 Al
Cllli(l)]wllmr“['m“ Of The Shipwrecked Members Of Arme Ogenevﬂ

ative ‘lk:]ﬁfguﬁ'."c To The Treatment Of Prisoners Of Waf*qur U_N-T-S'
rotection Of Civilian Persons In Time Of ¥ ventior®
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cd, Genevg Cony
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wmnuﬁ{ﬂ I()4()" R0 JLEL 85 of Protocol Additional to the Geneva dConﬂuta
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1125, No. 17512,
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here Were significant developments through regional t
r ]C - «

reaties” g
. thivtenn | . 57 as well,
9/11. there were a total of thirteen ternation I

al conventione
o ¢ ntions related
priof 1« ) a0, s srate qc o
rrorism i1 Pm‘tlLllldl and they operate on a common mode]. cstahlixhing
{0 ‘

e basis of qlli.isi—l'lniVL:ll'Sill jurisdicl'i(m with‘an interlocking network of
imcmﬂli“”“l obligations.* All ?I]C.ll‘CilllCS C()I‘ﬂDI‘ISC‘S adefinition of the offence
1 question and the automatic lncorp()ruh'()n of such offences within all
xtradition agreements bclwc?n states pi?l“llcs coupled with obligations on
ates parties tO make th‘cse offences an offence in domestic law, to establish
urisdiction over this offence and, where the alleged offender i present in the
territory. either to prosecute or to extradite to another state that will.

The Security Council has since the early 1990s consistently dealt with

issues of terrorism™ and supplemented the efforts of other regional
orcanizations*. The Council has not been hesitant in putting sanctions on

* Treaty on International Penal Law, Jan 23 1889; Treaty on International Penal Law,
Mar 18. 1940, contain an absolute obligation to extradite, subject to the conditions set
forth in the respective treaties (see, respectively, art. 19 and art. 18); The Convention on
Private International Law Havana, Feb 20, 1928, 1950 L.N.T.S 86; Convention on
Extradition, Dec 26, 1933,3803 L.N.T.S 165; Inter-American Convention on Extradition,
Feb25.198.1752U.N.T.S 191;The European Convention on Extradition, Dec 13, 1957,
359UN.TS: The General Convention on Judicial Cooperation Sep 12, 1961; Convention
on Extradition, Aug 6 1994. ECOWAS Convention A/P1/8/94, reproduced in Collection
of International Instruments and Legal Texts Concerning Refugees and Others of Concern
1o UNHCR. vol. 3, June 2007, p. 1085; London Scheme for Extradition within the
Commonwealth.

_Upendra D. Acharya, War on Terror or Terror Wars: The Problem In Defining Terrorism,

T4 Denv. I IntI L. & Pol’y 659 (2009); supra note 13.

Shaw. supra note 4, at 1161.
“See id

[Shgp;{ Www.un.org/en/terrorism/securitycouncil.shtml] ,[Visited on Junel7, 2014]
: €

51044, UN. Doc. S/RES/1044 (Jan.31, 1996). [t urged Sudan, to extradite,
liuten.albt,rmr“?S who had attacked the President of the Arab Republic of Egypt, in Addlls,
o 31. ‘l:lhlopla, on 26 June 1995. It called upon the government of Sudan o °°"I§’);§
. extrtd‘rcquem of the Organization of African Unity, glﬂ(l}ll\dertakc lmme‘d;a_te 2:; '1:1d
e.‘u:ji' "¢ 1o Ethiopia on the basis of the 1964 Ixtradition Treaty bctween'ET];)OESicient
ara‘t(n' See UN Security Council, Condemning assassination attcm[?t agalms:mlh OAU
fequesy I(Uf Egypt and calling upon the Government ol .‘Sudzm' to .L(?'l:f—,)ihh meeting,
o 3 Jyportion 1044 (1996) Adopted by the Security Council at its 3627108 TEE0 5
W oo 1996, 31 January 1996, S/RES/1044 (1996), available 3% & PR
Res, 75"\ 0r/docid 36001 1 Sad4.hum] [Visited on 23 February, 20141 56 55 b
T4y <Marf3|,'r\1]gf))2“)“, S/RES/731 (Jan. 21, 1992) and S € Res. 748, U.N. 505
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. 7004 n{ ’

in 2001 =

oo liey making. The terrorist attack on the World Ty,
within the ambit 01 PO 1C}7001 led to the adoption of the Framework Decisiy
Centre on Septimber 1 E;ropean arrest warrant and the surrender procedues
of 13 June 2002 on tgfates considered as the most importar'n operation;|
§er\\'een &1§ml;]€r Furopean fight against terrorism for its 1mpact on Fhe
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custody like. ad hoc agreement, secret abduction, and ex?raor_ inary
rendition.”” Such legal counter-terrorism mechanisms have been in existenc
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since the early 1970s, but international efforts were further consolidated
the adoption of UN Counter-Terrorism Strategy®.

VI. GROWTH OF EXTRADITION LAWS UNDER THE AEGIS Of
UNITED NATIONS ORGANIZATIONS

- The United Nations has currently adopted around seventeen unive
11:;:{:11@;5 against terrorism, including the Protocols to some of the ma"
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n-lcujrc:(jt:t;\iz't'Lu.lém SPecific acts as acts of terrorism, mcludll%
on as well. The fipg( effort was visible in the year 197>
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e (,1‘(;cncml Assembly Resolution 3()34 (XXVI1y» Thereaf

L PASSE ~rmed s saf 1ha 2 hCreatter

e has been formed and been Instrumental ip, hringing
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e €0 | convention for the suppression of terroris h()mhings d
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‘ Ciear
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ontly. an . X1sting i
 cupplement related existing international Instruments and
a comprehensive legal
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(hef ik 0 £ conventions dealing with international terrorism ( resolution
1 me S A tivitiats - . . '
1’1]1’]0),“\ within these initiatives, the United Nationg had spoken about

radition number of times as a legal tool to counter terrorigm
oNIIe :

The 1963 Tokyo con\'el'ltion“..tl?e first successful initiative of the United
\ations had some very ba.sm provisions on extradition which are enshrine
inder the powers and duties of stat.e.s“. However, the Convention does not
create an obligation to grant extradition*. The subsequent treaties are better
drafted and have been able to establish the basic obligation of the states to
cither prosecute or extradite. The 1970 Hague Convention®, laid down
clahorate extradition provisions and has been adopted in most of the
subsequent treaties. Some of the essential features of this convention are as
follows: obliging contracting states to make the offences as described in the
convention to be punishable by “severe penalties™; compelling the states to
take positive steps to establish jurisdiction over such individuals, if not
extraditing the person under Art 8, at the same time encouraging states to

GARes 3034 (XXVII) [Refworld , [Available at : [http://www.un.org/documents/ga/
docs 27/ares3034(xxvii).pdf] [Visited on June24 ,2014] ,[It called upon states to prevent
nternational terrorism and even proposed the formation of an Ad Hoc committee on
mleamatio]nal terrorism to put concrete proposals for finding an effective solution to the
prodlem.

. UARes 51/210, U.N.Doc. A/RES/51/210(Jan. 16, 1997). . .

~ Part 11, Para § (b) and Para 6 of Declaration on Measures to Eliminate lnterna}mnal
Terrorism, Annexure of General Assembly A/RES/49/60, 84th plenary meetmg.h‘)
December 1994; Para 5 of preamble, Para 5, 6, and 7 of Declaration to bupplegnezlt t.el
i Declaration on Measures to Eliminate International Terrorism, annexure XtRGCISW(;S
e O ARES 51210, 16 January 1997; GA.RES 60/288, 9 3.UN.Doc.A

3. (Sep.20, 2006).

_'he Convention op Offences and Certain Other Acts Committed on
':]Hpra Note 12,

4 ;Z Art. 12-15.
s oo Al 16 (2)

0 3 . . *Aireraft, suprd I
K Id,nxerrtl‘“;“ For The Suppression Of Unlawful Seizure Of Airerd /

Board Aircraft,

ote 12.
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!hie Convention for The Suppression of Unlawful Acts Against The Safety of Civil
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Ihe Convention on The Prevention and Punishment of Crimes Against Internationally
.""f’m“‘d Persons, including Diplomatic Agents, supra note 12, Articles 3(2), 6, 7 and 8.
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— he | lnil.cd Nations did feel the need (o consolidate exy
‘l L ane ace which can take l?\c shape of a separate ‘m'" ‘ |
Vs " pave SO far only resulted in the “Model Ireaty on |y '“"l_ such
offorts 1.‘01. roferred as ‘M1 ]in 1990 as adopted by the Genera| /’(‘l'm(h[”,w
| treaty has been further supplemented by (iCnc(r; »

adition

thly"’ﬂ
. 1l Assemb|

y onint pera ‘  The m()d:;
Lty hos Jealt ml‘h all the L‘S.\‘Cl]llfll lngl‘uturcs (.)I extradition practice, like the
h'as-i\"olwligmion of states to c.\lmdl(c‘ . the principle of double criminality’'-
aatory and optional grounds of refusal”; procedural rcquircmcnt};“j
ed extradition procedure’™; provisional arrest and Subgcquén;

S kinds of surrender’; rule of speciality”.

lm.‘mlionill L‘U—opcm[i(m on criminul matters

mand
Simp“ﬁ
PT\‘CCd ures
VIL FXPANSION OF EXTRADITION LAWS UNDER THE
\FGIONAL ARRANGEMENTS

The regional organizations have also contributed to the development of
oxtradition laws. with their regional treaties, arrangements as well as judicial
secisions. The most si gnificant development seems to have been made within
the Furopean Union [hereinafter referred as EU], by replacing extradition
with European Arrest Warrant between the members.

EUROPEAN UNION

Title VI of the EU Treaty laid the basic framework on police and judicial
co-operation in criminal matters, with the objective to provide citizens with
2 high level of safety within an area of freedom, security and justice, by

“A'Res/45/116. 14™ December, 1990. .
“A'RES/52/88, 4 February 1998] http://www.refworld.org/pdﬁd/3b00t35213.pdt] it has
been a culmination of the efforts of Intergovernmental Expert Group Meeting on
Extradition, held at Siracusa, Italy, from 10 to 13 December 1996, to implement, in part,
Economic and Social Council resolution 1995/27 of 24 July 1995 by reviewing the quel
Ireaty on Extradition under annexure of Resolution 45/1 16; International Association
:‘1’ Penal Law and the International Institute of Higher Studies in Cl_'immal Sciences ; and
_‘el‘yﬂ/;l;leations Interregional Crime and Justice Research Institute.
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. : \koti‘fcnff - or refusal on the grounds of appljving the principle of
o “ ,!?jcnfl; or where when t_he person to be extradited has a judgement
a0" L'm‘n . Jhsentia™:in situations \\'herg amnesty has been granted for an
1_" " {hc’ requested nation. and where 1t possesses the‘capabi]ity to put
: wder ts own criminal legal system, by applying principles of active

™ e personality jurisdiction”. The other important principles of
TS - T 3 111
" on which have been exhaustively dealt by the extradition law are

D

. - grounds to
like if the requested country is the place of commission of

he person holding nationality of the state so requested”’

ohe |
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C T ecialiny: procedure to be followed in situations of surrendering of
lc,;i;{\;dual 10 a third state: provisional arrest; when there are conflicting
J,; ~ostponed or conditional surrender.”” When we speak about primacy
l,;@\ the EU Convention on extradition clearly says that it shall prevail
: r the provisions of any other bi-lateral treaty between members, and such

.o can only supplement the provisions of the Convention.” The
-~ ention at the same time allows the contracting parties to have an
~radition svstem based on uniform laws, based on reciprocity to adjust

+sir <hared relations on the basis of that system.”

i Anicle 3(4) . D

/2 Anicle | of Additional Protocol to the European Convention on Extradition,
Srasbourg. 15 October 1975,

ld. Anicle 7.

I1. Anticle 6

l4., Anicle 8
14 Anicle 10

1. Anicle 11 .
» ; c1ple
“upranote, 88, ETS No. 86, where more situations have been added where the princip
Inon bis in idem will not be applicable .

Avt: ~ . ‘ ~ M { ltlon.
icle 3 of Second Additional Protocol to the European Convention oft Extrad

Jesbourg. 17 March 1978, ETS No. 98
4. Anicle 4

JAnicles 14,15
. Id~ Article 28
4., Anicle 28 (3)

. - e 57 respectively.
6,17, 19 of European Convention on Extradition, 1957, resp
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form of the rig

ndards Explanatory notes on the Council of Europe convention
standards protecting persons subject to transnational criminal

Printed at the Council of Europe.
d Fundamental Freedoms, opened

0 Extradition European Sta
and protocols and minimum

proceedings. p-97, December 2006
'l Convention for the Protection of Human Rights an

for signature on 4 November 1950.

2 Extradition European standards Explanatory notes on the Council of Europe convention
;‘:gcﬁéreoﬁ:osls ar;g msmmum standards protecting persons subject to transnational criminél
pr Resolutgidnp{75’) : ch;ntt;ler C2006 Printed at the Council of Europe. '
application of the Europea: COMItt,ee of Mmlster S to member states on the pr'acncal_
Ministers on 21 May 1975 at ti(z) n‘;lr;tlon on _EXtradltlon (Adopted by the Comnmittee 0f
(78) 43 of the Committee of Miﬁ' th meeting of the Ministers ’ Deputies),‘ Resolution
provisions of the European Conl\s,ters- to member states on reservations made certail
}ée;gzztrlolng%ga)t 3;7) of 11 May 19??30&;: tEe)((z'trbadit]ionﬂs [This resolL.lti.on replacej
(80)7 of the Commi 294th meeting of the Mo o the Committee of Minisiers on
of the European C;ﬁee of Ministers to member te rs’ Deputies); Recommc.endatlon'NO‘-
27 June 1980 at th n}\'ent‘;on on Extradition (4 states concerning the practical applicati®®
i : (Adopted by the Committee of Ministers @

not party to the
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wilitt . . iy . .. .
M dle would now study extradition measures

Ihe arti within in the

ussions only after

rom 19 il Iv led to tl | o of o Home Aiairs
R ally only led to the exchange of |

T Lhich initially \ ange of recordg

1sters. > o & Sups

rerrorism. ' The Maastricht Treaty on Furopean Union [MTEU

£1992 ostablished the EU and supplemented by the Common Foreign z;ncll
:cn“‘”.‘ policy |(‘FSP.]. known as the Seco.nd pillar'® and provisions on
ms“‘“ and Home /\:ﬂan‘s [JHA] known as thll.‘d pillarm?. Terrorism has been
;-ic\\‘Cti widely by EU Member States as a criminal law Or justice concern,
sealt mostly within the JHA‘. However af?er 9/11, the EU’g terrorism-related
sctions have permeated all its spheres of activities. Earlier the EU adopted

he 1077 European Convention on the Suppression of Terrorism [ECST]"

rorism. which started featuring in the disc

frop ot tet )
75 onwards meetings took place be

‘l\_u'!\‘
1 070 I

Min ‘
voly edn
|

« Article 6. European Convention on Extradition; Article 8 of European Convention on
the Transfer of Proceedings in Criminal Matters, 15 May 1972, ETS No. 73 [t provides
for the initiation of proceedings against an individual who has committed a crime,
according to the domestic law of the requesting state, in another contracting state, which
would also have considered it an offence if it had been committed in its territory. It,
therefore, favours proceedings in that state and not extradition. The requesting state
bases its entitlement to proceed to the request on all forms of jurisdictions: territorial
jurisdiction, when the offence has been committed in its own territory; the active
personality principle, meaning that the offender, who acts outside the territory of the
state. is a national of the state; passive personality, meaning the nationality link between
the requesting state and the victim of the offence; and universal jurisdiction, which is
based on the nature of the offence itself, whereby every state shares an equal concern.;
Article 5 of Convention on the Protection of the Environment through Criminal Law,
Strasbourg, 4 June 1998, ETS No. 172: Article 14 of Council of Europe Convention on
the Prevention of Terrorism, Warsaw, 6 May 2005, CETS No. 196; Articles 6 gnd 7 of
i;uropeap convention on the suppression of terrorism; Article 31 of Council of El;rop_e
;-}J{}"S?fglonlgpr; Action against Trafficking in Human Beings, Warsaw, 16 May 2005,
ETS No.

p This mechanism became known as the TREVI-group (TREVI stands for ‘Te}rr.ortsgnnea
Radicalisme, Extrémisme et Violence Internationale’); see The European Lmonk. o
l;;fi‘f’s(t)’@;()l I ’jJan Wouters & Frederik Naert, Institute for International Law Working
fors - January 2003, pg 6. 5 avid
mlsect/ r(‘:‘:tasif]whzts';realy art. B and Title V (art. J-J.11), now EU TREATY art. - an
107 © : . .
ILUS,TF;{Mz{a‘slricht Treaty art. B and Title VI (art. K-K.9) and especially art
" EATY art, 2 and Title VI (art. 29-42). ‘ _ Juded at
' .‘ump“a" Convention on the Suppression of Terrorism, concluded @ ETS 90 —
Slrdsb()u,-g on 27 PP : force on 4 August 1978),
SUppresgicn v = January 1977 (entered into forc

on of Terrorism, 27.1.1977

K.1.9, now
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Some of the major develo
FrameworK Decision on

measures like Fr

just adding to Europoll with joint-investigygi, . e
pments have been like adopting the 20, Cle;

Combating Terrorism'"; 2002 Europe ¢

an A,

§

Warrant': 2005 Council of Europe Convention on the Preveys;
Terrorism [EC PT]™. In order to combat terrorism, extradition was'On of
very outset recognised as an effective measure for suppressing terron-:t El?f
clearly demarcated certain acts inspired from the UN ConventiOHSm .
stherwise which were not o be regarded as political offence'"; no du;nd
extradite if the state s0 reques g

ted has considerable basis to believe that the
would be discrimination on accou e

x
Olng

nt of his political opinion, religion

nationality. or otherwise''®; primary obligation to extradite or prosecute!’,

encourages mutual assistance in criminal matters"'®; the right to reserve the
right to refu‘se extradition as mentioned under Article 1 can be done only
after e\'a.luatm.g certain factors like collective danger to life and Others“";such
;is;:;\nattllqor; b;:mg made timfe-bound and on refusal being obliged to prosecute
e ; ; :y of prosecution, the requesting state is enabled to communicate

secretary general and finally the conference would issue an

"7 Protocol amendi
nding the European Convention on the Suppression of

Terrorism, adopted at S
] Strasbourg
(Amending Protocol), lS.V(,’Zugﬁgm '3 May 2003, ETS No. 190~ SUPPreSSion OfTem)rism

"YU Article 34 (2) (b Ti
2) (b) under Title
?H’Zﬁ,”dbi! r:?}lgns but at the iaYTfeolmf nE|U Treaty. Framework decisions are binding on
ethod 1o achieve vaves (o the nati " |
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- (L.__ JU_/§84{.IHA) 13 June 200202
y l)o‘tfnul of Europe Treaty Serj
- Argamblc of 1977 Euro c: (-”‘CS
y rticle 1 of 1977 pean Cony
- % Aniplc 50f 1977
m M,, An!clcs 6 (1)and 7 of
“"A”‘ IAmclc 8 ot 1977
rticle 16 of 1977 Fur
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e onformity of the ,‘Iri‘usz.\l and further subm;g ;¢ to the ('omm:
opinte” (‘ s for the purpose of 1ssuing a declaration thereq ‘:. OMmittee
o 1‘cndinzl”“‘ Furopean Convention on the Supprcwi:n . T

ol an fTerror;
profde s portant amendments to the 1977 . . rorism
je furthe’ impe e 1977 convention,

< B . ,]S it dr\
- » (A Resolutions as well a« a0 ew
). from the : as the Guidelines
5 0n Human

ohility O onventions
1008 extended liability to the perpetrators, attempts, accomplice; situati »
0. s Situations

“| . oY O o ne H iy

f  he convention can be treated as the basis of extradition; there b

¢ : 1
o extradite when the there are ch

spirall® . 14 2ooinct tartaricm of s
1}‘1“"1“-‘ and the fight against terrorism 0t 2002 included the TN (

wl eing no
Jhligation ¢ T ehdnees that the person may be
hiect to torture. dcvath penalty, life nnprlsonmcnt without the possibility of
arole unless otherwise agreed between the. pattic . The treaty on prevention
of terrorism also IMposes d.uty.on.thflf P.al‘tles with respect to extradition like

(o extradite if not establishing jurisdiction over the individual in it territoryj
futy 10 investigate to ensure the persons presence for prosecution 0;
wiradition: general obligation extradite or prosecute; certain offences in the
present document t0 be deemed as extraditable offences in the existing
oradition treaties; the offences as under Articles 5 to 7 and 9 can’t be
regarded for the purpose of extradition or mutual legal assistance as a political
offence: the procedure that needs to be followed when the Party citing
reservation is unable to take any action to initiate prosecution; protections
sivento the individual to be protected from discriminatory regimes, torture,
cruelty and other degrading treatment.'”

There has been a multitude of extradition agreements such as the
Furopean Convention on Extradition of the Council of Europe, an
international organisation that is separate from the European Union (EU)."™
In 1995. the council adopted a Convention relating to the simplified extradition
procedure between Member States of the European Union (EU). It laid
emphasis on judicial co-operation and on simplification of matters related to
extradition. It further simplifies the mechanism of surrendering an individual

g

! Articles 1,3, 5.9 of 2003 Protocol amending the European Convention on the
?\Upprcssion of Terrorism

ﬁl Anticles 14 (3), 15, 17, 18, 19, 20, 21 0f 2005
_Ihtp/ieuropa.eu/legislation summaries/justice :
Judicial cooperation in criminal matters/114015a en.htm |[ Visited on Ma
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The other Sigmhca.n? non
onvention On [-xtradition at ‘ouncil Framework Deci..
Conventio! | January 2004 by the Counc €Cisig

gince 1 Jdlba)

-~ an arrest warrant and the surrender ro
2002 on 1I1C;{;Li‘£§;§;;1 Journal L 190 of 18.7.2002], itfc’ancsf:t?ll;r;;
1o f \: ;ases where the European arrest warrant cannot he Useq 1
applied in t]u e o as between only twelve Member'States on 29 .
It entered into force 1995and 1996 EU Extradition Treaties were ineffecty,
i th:i:ﬁed by all Member States and never entered into fore.
although the)

nce 1° 17004, there has been a paradigm shift in the EUYQpean
sl f tual legal assistance to mutual recognition,
1 'nion from the concept oI mu iomon fhe Eufopean amesfwimay
after the adoption of the framework decision Fhore wi o
and the surrender procedures between Member. States. ed.t. measuref
helief among the European institutions that traditional extradition e
were 100 slow and cumbersome and it was also unable. to cope up to d ¢
swell in trans-boundary crimes which followed the ending of inner .bor er
controls in the Schengen Area. The distinction between mutual legal assxstanc.e
and mutual recognition is in procedures followed in recognizing apd the ba§1§
o refuse. " In mutual recognition, the decision rendered by a judicial au.ﬂ_lOI'l_tY
i a Member State is acknowledged and enforced by judicial authorities l1I:
other Member States, without probing into the merits of the pronouncement.”
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» tween F1 Member States

alues ofdemocracy. liberty
tor human rights. the rule of law and solidarity has made it possible
respect :

- weac asingle arca of justice in cn.'im.in:al matters."! The jdeq o fthe European
! --\lm;"‘“‘ \rea assumes that every individual should have the same high leve]
riidence in protection of the law within every Member State. IrTespective
‘\A\n;.mmalil}p‘:j The essence of mutual trust constitutes g conviction that
:‘{hcf Member States will comply with agreed-upon rules, this assumption
weing based on concrete, significant knowledge. The European

Arrest Warrant
« based on a high level of confidence between Member §

tates.'” In the
preamble. 1tis expressly stated that the required high level of trust has already

wen achieved.™ However, while the respective framework decision

requires
the proper control of each issued EAW in every situation, it does not

always
prevent mistakes due to automatism. ™ However, factors Jike differences in

‘ - matters which is based on the shared v
eriminal M

|

“ecording 1o the Commission, this trust “j

Jmmitment to the principles of freedom, d
‘undamental freedoms and the rule of law.” (European Comission 2001). o

e Normativity Of The Principle Of Mutual Trust Between Eu Member States Within
e Emerging Europe

an Criminal Area, Aleksandra Sulima, Wroclaw Review Of Law.
’.u;u‘mn,\lralmn & Lconomics, Vol 3:1, 2013, P.74.
d.p.7s.

,l mework Decision of (he Council 200
P Crimingl proceed

Solution of the p
Wvocate Genery)
{ .

:;uuquulﬂ 12008

s grounded, in particular, on the shared
emocracy and respect for human rights,

2/S84/EAW, section 10; also see Case C-123
ing against Dominik Wolzenburg [2009] ECR 05621, alsof i}e\:
olish Supreme Court (2006) 1 KZP 21/06: also see Opinion 11 "
attached to case -297/07 S!uutsunwulmch_q/l_Reg""Sb""g I’t us(II i
oyl e oK 1209425, He stated that though the principle of e i
. m::‘}' ' the whole concept of the European system of justice in crimina glalnbtédl\'
L"“Sln;::r @ foundation of he principle of mutual recognition, which undo )
g e comersgone of the emerging European Criminal Area.
. st Between EU
‘Mhey gy, DU M, Normativity Of The Principle Of M“ma\gvT’ lc‘fzi\f ti{e‘view of
Lay, d Ales Within Tp, Emerging European Criminal Area, 3 Wro in European
Cimingy') " ration & Economics, 87(2013).; See M Ficher, Mutual ’g’éife's (2009/10),
S University of Edinburgh School of Law Working Paper
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The EU Framewofk DeClSlO(I; O'n it:tfr:aliit'reogizzj ;etsftl?/ an Scheme
laced the political and a MImsY Process With
has rep hanism. embedding the principle ofmumal fecognition, epj, .
_1ud1c1a1 n}ich allow; members to apply its constitutional rules relating f, du;
the ECE. dom of association, freedom of the press and freedon
process. fre?e Other media. The framework preserves the obligation of,
expression 1n (t) respect fundamental rights and fundamen.tal legal princip
member stateSdO Afticle 6 of the treaty of European Union. 'The' scope of
as ensgred. un er’t identifies thirty two kinds of offences, while mc.lud.ing
EAW is wide as 1 the quantum of punishment is less as well as the principl
petty offenc§S Where oq icable."*® Verdict on the execution of EAWs
of double criminality is still applica ons. like the judicial authory
are subject, to a range of exceptions and r egulations, decide whether s/he il
of the state where the individual is detained has to decl e for compulsy
be surrendered or not.'* The framework lists the grounds 1o

. itions that may
(Art. 3) and optional (Art. 4) non-execution, as well as conditions
be imposed in specific cases (Art. 6).

o ) if the crime
The executing State can reject implementing ﬂ?e .warrégit, d to exercise
concerned is statute-barred as per its own law and if it is enable

- . it de eﬂds on
P-13 [the existence and extent of this trust is not finally determined and it dep
further action to be undertaken by the
" 1d, p 87,89,

interested parties]
"7 See paragr
138 An 2 § 2

terrorism, a ny;

a
: ater Al
least thy imes include H€" "
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CarTitty peth Gujj eca“brati"g Trust i, 2§83
3[grounds for m uild ang Nichol, " icle
©- 76/ March 2013, p 2; se€ AT )
s Artig] N tio
1€ 4 [grounds fo; optional non-exec¥
92



Growth of Extradition under International Treaty Law Roo:
' v L Rime

fction Over the said crime: i it while undert
risdic detention. thatindividual is an

aKing to evemo. -
aK1Ing to execute Itself the
centence of

ational or inhabitant ¢
e fion to implement m'fl}* be allowed for crimes done in
Stat. (he region of the executing Member State
within { the issuing Member State,

f the executing
any proportion
and for crimes done beyond
i | | : the ones not lable to be punished
:  aterritorially as pe the law Ql lhg cxecuting Member State 10 The
._"qucstcd person possessing the nationality/ or ey
. ccuting State is nota ground for refusing

gerritory ©

en by being a resident of
the ex : - execution and it may stil] in
(his case be made subject to the condition that any verdict which may be

imposed be served in the execgting State."! Constitutional amendments in
\ember States can enable ending of the nationality based exemption. Tax
offences are no more retained as ground for refusal . The rule of speciality is
prcsen'ed. subject to some exceptions and States have the option to state it
will give up these principles on the basis of reciprocity unless in a particular
case it is indicated otherwise.'* Same is allowed for the tenet of non re.
extradition.' Articles 17 and 23 regulate verdicts on the implementation of
EAW: surrendering, subject to strict time limits. The executing member upon
arresting must notify the accused, of the warrant, its substance; the right to
advice: right to access interpreter; and, the right to be heard by the judicial
authority. if the individual has not consented to being surrendered.'*

VIII. SOUTH ASTA ASSOCIATION FOR REGIONAL CO-
OPERATION

The SAARC members have been British colonies and thereafter members
of the commonwealth, and thereby they have been party to the London Scheme
for Extradition [LSE] within the Commonwealth'*>, which was last amended‘
in the year 2002. The LSE enumerates the fundamental principles of
extradition like extraditable offence; dual criminality: rule of speciality: a}ﬂcst
warrants and provisional warrants; committal proceedings; allows parties t‘o‘
gofor optional alternative committal proceedings: creates time-bound process

o 1d, Anicle 4
1d. Article 5
]_1;14-. Article 2
WJ4. Article 28
M«[Id" Al'llcle, 11 and 14.

Up://www.oas.org/juridico/mla/en/jam/en jam-s¢
J““85,2014]
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Growth of Extradition under Internationg| Treaty 1y Regime

- ot {o their domestic law, .“'x‘gill‘d the offences
(0. sul‘."‘.d « to which they are parties, and otherwige
(“m\mm,m-d. (1) of the Convention, as terroristic and not to he regarde
! (d\: « J1‘1]’cncc. It allows parties to extend the list of Offences, wi
(ical © al offence

as found iy, the 1N
asmentioned iy, article

das
d lch the
-« don't want to be treated as politic The convention
sarties ates similar provisions as under the *Hagye Formula st . standar
iﬂ.\‘oﬂ“i;edulﬂ‘ aut judicare 1s laid down in Artjcle IV, when the person ig
01.31_11 the boundary of the requested nation, |t puts limit on the duty t;)
“blg-l;gite if the nation assesses it to be of trivia] nature, need of

eN )

\ﬂli

~

: £ood faith. 152
The states are required to CO-Operate: In exchange of Information, intelligence.
0 the extent permitted by their national laws.

( 4

The Additional Protocol', is an effort to fulfill the objectives of United
Nations Security Council Resolution 1373 of September 28, 2001 and also
supplements the Convention by taking measures to strengthen CO-operation
to prevent and suppress financing of such acts as enumerated under Articles
3and 4 on the lines of the 1999 Convention of financing terrorism. It implores
the state parties to become parties to the international instrument in the
annexure as updated, in accordance to their domestic legal requirements. It
applies the same provision on extradition and mutual legal assistance of the
Convention. The Protocol doesn’t exempt a State from executing legal
assistance and extradition request citing the fact that it involves economic
offences. It also mandates the parties to take measures as consistent with
national and international law to not grant refugee status to any person who
has committed any offence as under Article 4 of the Protocol. It also protects
individuals when they are vulnerable to discrimination on grounds like race,
religion, political opinion, etc and States must in all situations act in accordance
with principles of sovereign equality and territorial integrity. The eftorts to
SUPPress terrorism are f

urther consolidated by the SAARC Convention on
Mutyal Assistance in Criminal Matters'**,

NS

@ SUpra note. | 63 and 169.
o pnicle Vi

i . lerrorism
liona Protocol to the SAARC Regional Convention On Suppression Ol lerroris
lsq P WWW.refworld,or /pdfid/49f6b7ad2.pdf | » wements. MOUS,
%%o : WWW-Saarcsec.%)rrZ;/userﬁlcs/Various%2()I’ublicutiun§. ‘,)"‘”’Q/.\g(li:l]lllt::lg:)'unl %20
020C°“‘“3nf1<>ns. %20Charters/PUBLICATIONS/Pdf/Conven

%2031 )

%20July%6202008. pdf | [Visited on May5,2014]
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Gates have made 1'e.servati(.)ns or interpretative declarations in relation
" al,mve-identit'led treaties, which may severely affect the legal outcome of
such instruments.'®’ Such reservations are objected, on the basis of them
;oeing irreconcilable with the very purpose of the relevant convention, %
Belgium entered reservation, whereby “in exceptional circumstances” it
reserved “the right to refuse extradition or mutual legal assistance in respect
of any [relevant] offence ... which it considers to be a political offence or as
an offence connected with a political offence or as an offence inspired by
political motives”, faced objection suggesting that the reservation sought to
limit its relevance of a significant stipulation which should ideally be enforced
inall situation, referring to subjective criterion, injecting ambiguity into straight
relations, leading Belgium to withdraw its reservation.'®’

The Regional organizations have also made development in framing
extradition treaties within themselves, but not without criticism. The very
idea of speeding up trials have also brought to the fore issues‘of
disproportionate use of European arrest warrants, like, retrospective

YAt 13

A Is

“Art 18

_Survey of multilateral conventions which may be of rele

International | aw Commission on the topic “The obligation

(aut dedere aut judicare)” , United Nations A/CN.4/030, 18 June |

?’lqz [Imp://legal-Un.()rg/iIc/documcnlalion/cnglish/u cnd 630.pcC | ceservation by the

. P63, Objections by Moldova, Germany and Argentina (o | e Suppression
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16s /I:/lwl trimes or for their opinions.
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2010, p.61-63 -available
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Benefit Sharing:

The concent o hara(:

Bi()l()giC:;):;::gls(iiiy ul:“:]c"" Sh:"fi“g’ ﬁn('JS its roots within the Convenlit.)ﬂ'of:
L:nuntri.cx with the uc;cslzd.r l ‘0'. ll?c bargain forwarded by the access P mwdmb.
!\:‘_cngmti(.m of the role 'dl‘];] l.wc'.vlngf countries as a means of pr oviding So.lm,
Ogenetic resourceg g 12(])(]-mlhu“(m of the indigenous people in devF:lOP'f'i

ing care of the biodiversity. Benefi! sharing
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|-<1ond (o be a process of distribution of any be
or )

he uNC < 4 matter of allowing such access. The v

nefits/ funds/ profit
\N;ﬂ'ncd a

l ) S h / ](:

- s Cé
Un:‘mlm\-alion which is’lhc resultant of facilitating accesg transferri
e escarch I.Csulls‘oblamcd. from such access and later dc.:vcfloS iLnr fjlng
‘w«h esult to come up mt!1 some Innovation and commercially Cxpl(r))iti :01 ()2
‘u country of origl_n o? the Bio-Prospector. The benefits in question f’;‘n
11 cither monetary which includes “up—-front payments, payments of royalties
:\I_ icense fees of non-m.oneta.ry. to include sharing of research I‘esultg:
echnology transfer. capE.iCHy bu11d1ng-etc". In this regard strong enforceme;q;
intellectual property rights can be discussed as a possible mode of securie
“henefit sharing” as the joint ownership of IPRs over the final product obtainei
ssaresult of such facilitating access can be considered as both as a monetary
1nd non monetary benefit which can be adequately shared by both the parties
1 order to secure benefit sharing efforts. In order to facilitate strong “benefit
saring” mechanisms it is very much necessary to analyze that “benefits do
~ot result from a Jegal right actionable by an individual or a community but
.re dependent upon a legal relationship between state™ and bio-prospecting
narty and hence the negotiating terms between these two parties to this effect
has a key role to play in deciding the fate of the issue of benefit sharing in
individual cases.

,m‘h 1

1)) cr ‘\“L‘[

11, “Access and Benefit sharing” - Debates at various International
Frameworks

Discussion on ABS in “Convention on Biological diversity” is considered
s one of the early round of discussions on “Access and benefit sharing
mechanism” as a concept which attracted attention from many fronts on this
issue which generally includes from exploring opportunities to examining
thallenges associated with this concept. This portion of the paper will look
10 the various debates on ABS as forwarded under many I‘wncwm'ks.likt‘
CBQ, Bonn Guidelines, Nagoya Protocol, ITPGRFA. and the negotiations
"lating to ABS at WTO and WIPO.

« N . ”
Accesg ) . ; ical diversity
¢¢ss and Benefit sharing” under “Convention on Biological di -

W The three pillars on which the Convention on Biological diversity rests
‘hare also known as the three basic objectives of CBD are
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CBD1s considered as the first in@cmul‘imml t‘rcm_\- which inks,
{0 genetic resources to equitable Shi'm“g of Aht’llht‘flls Eclaled t0 thoge : g,
and hence trving to secure economic explmtgtlm‘] of the biologjcy, re:()urc“‘
1) turn creating avenues for revenue generation for such countries wh;ll;]m“
richin biological resources. i

The emergence on the concept of “access anq benefit sharing™ i bagi
3 result of the lobby of the developing countries unhappy with th, “;all}
access” system in place with respect to t!ue use of the:' various compop b
biodiversity and hence strongly advocating for treating biological feSOurcg
and the traditional knowledge over such resources as the property of th:
sovereign state as they hold the lion’s share of the global biological resourge

As a result of which CBD recognizes “sovereign rights of states gy,
their natural resources and the authority to determine access to genej;
resources rests with the national governments and is subject to nation
legislation.” It also obliges each contracting parties to create conditions i
facilitate access to genetic resources for environmentally sound uses wher
oranting of such access shall be mutually agreed terms™ and shall be subju
to prior informed consent of the contracting party providing such resources.
CBD further provides obligation on contracting Parties to take proper e
to ensure fair and equitable sharing of the research results and the benefit
received out of commercial exploitation of the genetic resources with the
party providing access over such resources.

¢

“Access and Benefit sharing” under “Bonn Guidelines”

“Bonn Guidelines on ‘Access to Genetic Resources and the ¥ |
Equitable Sharing of Benefits Arising out of Their Utilization™, Was adopt

air and

: , N

4 ggnventgon on Biological diversity, Article 15.4

) Cogvent!on on Biological diversity, Article 15.5

. Secr\ét::rtil;noc}r;hB1%log|cal diversity, Article 15.7 i
e Conventi iologi iversi idelinet

ntion on Biological Diversity (2002).Bonn G”'dfﬂ"misinu

Access to Genetj . :
out of their Utilil;aﬁg;?urces and Fair and Equitable Sharing of the Benefits :
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fccess and Benefit Sharing Regime: Towards

' .u-umf”“““““" mc-‘cting'7 at Bonn in 2001 by the parties of the
e mﬁo;] o Biological diversity " as a tool for the countries to ”Cgﬂli'nﬁ
‘“‘n\-.c‘:mﬂminﬂﬂl regime on the “Access and Benefit Sharing” mcclumi;n:
| ]fnmiliﬂﬂil“‘ of genetic resources within the broader I‘rmncwnrkknf
for "“_‘mmn ofl Biological diversity” aiming towards fulfilling the execution
“\‘:”“: s measures of “Convention on Biological Diversity™ and in turn
:i;:;m 4ing not only the natural wealth of the globe but also to secure the

N h;< nd the interests of the community holding knowledge over those

¢ fraditionally.

for a

'ﬂ['i(“

resourc <
The Guidelines prescribe for providing assistance to Parties, Governments

and other stakeholders in designing the overall strategies for securing access
and benefit sharing to this effect and lending clarification on the various
srocedural requirements required to avail such access. These guidelines strives
;o provide a better insight to the mechanism of access and benefit sharing in
rder to equip countries 0 design legislative, administrative or policy measures
on “access and benefit-sharing”. “The Guidelines identify the steps in the
sccess and benefit-sharing process, with an emphasis on the obligation for
Jsers 1o seek the prior informed consent of providers. They also identify the
basic requirements for mutually agreed terms and define the main roles and
responsibilities of users and providers and stress the importance of the
volvement of all stakeholders”.” “Although they are not legally binding, the
‘ct that the Guidelines were adopted unanimously by some 180 countries
cives them a clear and indisputable authority and provides welcome evidence
an international will to tackle difficult issues that require a balance and

.ompromise on all sides for the common good™.*

“Access and Benefit sharing” under “Nagoya Protocol”

Asan attempt to provide clarity on the issuc of both the provider country

and user country’s responsibilities with respect to facilitating access
"equirements and securing benefit sharing provisions respectively, the parties
the Convention on Biological diversity at its 10" meeting in the year 20 1_0
" Nagoya, Japan, adopted the Nagoya Protocol on Access 10 genetic

d,
b “Nap N "
Loya Protocol on Access to Genetic Resources and the fair and equl

JL']](:‘”S AT e R : 104 l 1VC
aris NS ) : ygical di
Article ¢ rising from their utilization” to the Convention of Biologict

able sharing of
rsity 2010,
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10 Nagoya Protocol also is known for prescribing
al knowledge associated with genetic
ision which facilitates access ot
e Protocol. “In accordance

the Convention. \
agreed terms. fach P
measures. as appropriat
the utilization of genetic res
in accordance with domesti

mutually agreed terms’
specific provision for "access L0 tradition
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o and that mutually agreed ‘&‘l‘ll\xlm\‘\‘|wc||vxlulwlixlml"."
AL
ommt
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\ qnd Bent

\eees

(it Sharing™ at WTO

atal difference ot approach ag adopted by
(e fundant - reatment of components biologicy|
s ‘T\‘L  the same has been a subject matter ol conte
yole }\R‘M\t;m W TO. While the former recognizes

\ Jiscusston ““lh‘l resources and henee subjecting (he
e the biolog l; jomestic legal frameworks within the State, the later insjsts
‘;.gn"-““‘" ‘.lm‘mhi\‘:idunl right over such components of biological rights and
.c':'~‘\""'“f‘\‘ng‘;]:\\.i‘\»c imcll:‘t‘mi‘l property rights to individualg where such
axtending ;‘;;“:\;\n\" right pertains to any innovg

nellectud CT

YCBDand 1R1pg
di\\‘l‘ﬁii)‘ Inorder (o

\
ih ‘\\‘»\1 )
Wi

ntious debate
vt and

Asovereign right
Same o nationg|

wtion achieved ag 4 m
later converted to a rescarch on such ge
oSS, e

the A00E

atter of
netic resource material.
i advocating for the commercial/ economic exploitation of the genetic
- Ju:'\;:imi:i\-idual level rather than at the collective level unlike CBD.
roRQUICEN WL ¢
. (\-1 Jvzine this inherent contradiction betws‘,?p CBD and TRIPS, meprers
oY '1“‘\ h ve adopted the following three different ap‘proache§ prov@e a
o ‘(n;:r\‘tandino between CBD and TRIPS on the issues of biological
hetter unders g betw

" gt
reSQUITES.

i) The Incompatibility Approach: Due to a conflict betweertl th;
individual/ private rights granted under .the TRIPS Agreemen atnd
nation’s sovereign right over their genetl'c resources as enu;ne;e; heat
under CBD, member countries advocating this approach fee
both frameworks stand inconsistent to each other.

i ving
i) The Neutral Approach: There are member.countrles a.t W)Tn? %:ibl::
by the idea that both frameworks are not mhgrently ‘1lnut 11£in ”
but they may stand at a conflicting position against each other a:
as their implementation is concerned.

ies adhering to this idea
1 The Independent Approach: Member COUmrlLbl;‘dtll]:llligt;‘l-mncworks
believe that there is no incompatibility bclwcc‘n | (j ileve 1o séck

% both stands independent to each other as they

- oty '[ Of
' olovical Diversity Ac
ing Venkalaraman, “Access and Benefit Sharing mzid[;h‘i ﬁ(‘)}’)ll::i:; Review, Vol. 10,
1 Progres ", Asian Biotechnology and De
2008, 7y 87ess Report”, Asian Biote g
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difterent
feel that nations can implement both these fr. S He
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i “,\'.. WOk S 1 af1 ' Ay '
supportive frameworks with national regulation. n'“‘“nn

d Benefit Sharing” at WIPO
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objectives and address different subje ey

. . ject '"“"L‘r Ng
N

facilitated in depth discussion on many o
Y 0CCasione
dslong o1

WIPO has
of Access and benefit sharing mechyy:
dnis

Property aspects
\ent of the lntcrgm'crnmcnml Committee (IGC) op |
ditional Knowledge and Folklore. IGC provides 'lljtc
on the following elements: T

] e
m \\”r

Nueg r‘ﬂr

Intellectual
the involven
property. 1Ta
promoting discussions
Assessing the relevance Intellectual Property instrumens ¢
extending protection to Traditional Knowledge and eValuatinZ :}:‘f

¢

hest possible framework for protecting Traditional Knowledge

1)

as well as international frameworks for patens
e disclosure of the true place of origin of the
d the associated traditional knowledge along
rinformed consent and the mutually agreed
agreement by the parties.

i) Debating on domestic
which will facilitate th
hiological resources an
with the proof of the Prio
rerms as entered 1n t0 the access

onents of the mutually consented subject matter

fic protection

tual Property Rights

iii) Figure out the comp
which requires special and speci

[V. Promoting ABS Regime under Intellec
Framework : Debate over «Disclosure Norms o

[he discussion on incorporating and promoting ABS regime under the
intellectual property rights framework finds its justiﬁcation with the grO\\’ing
o of claims of patents and similar intellectual property rights on 1hc‘
b?“‘eﬁhﬂolug)’ based inventions and highlighting the potential value }‘f
b'“'“_g‘“il resources and associated traditional knowledge as source muft‘l'l*‘
11:dbi’1‘i)(::]l‘z‘:”gi:invcmions. As the biological resources and the .l\“’;‘(:i:h
promotes lhc(iw L.d,gc O\tv.md by the indigenous people of ll‘le nzllthlt mus!
not act as a scllll:rm ° Inl(:l.leclual property rights IPK mmcwtof)rtlwst‘
indigenous people ;:dp:;l)[nf"'"g the f:‘()(:lo-‘econ()n'nc dgve!t)[ilT1el;‘rceS. 1his
dea gives rise 0 4 mytu Hﬁ Lonsefvgtmn of such blo]oglcal MO{ qmcw(’f
and the ABS 1‘ramCWUd y co-existing scenario for both the IPR r: o IPR

ork as both depend upon each other: ¢
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QU atter. must P‘““_‘“‘L‘ norms for facilitating ABS n L\.” R. protected
Wil resultin the community development unlike servin rki leL'hamSm which
hich forms the basis of IPR protection. This ihEh ndividual exclusive
sctween the individual exclusive interest and the cc)lle:clivecr‘ent C()m_radi(:tions
+ith regard to the incorporation of ABS under IPR frame\(,:,omkmumty interest
ormany debates across the world. where most of the d 01'1 has paved the
¢ opinion that IPR framework and ABS frame ;Vekoped countries
wo different frameworks independent of each other wherezr hmust exist as
nosth of developing countries and countries rich in biolst‘eother group
sdvocate that ABS framework promoting IPR regime Oglcal_ resources
supported and promoted by the later. must 1n turn be
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In npking_the IPR regime ABS friendly, basically at almost all th ]
;r-;zg‘mgllawna} forums like Conference of parties to CBD TRIP; o e
the WTO apd the World Intellectual Property Organizatic;n (WIPOc Ol;lnf)ll o
<10 the “disclosure norms’ in order to make IPR applications com)’at?blates
~romote ABS have been taken up which can be summarized as folIl)oviIS'e °

1) ;arlées must take up appropriate acti-ons and measures to facilitate
e disclosure of the true place of origin of the biological resource
find_lhe_ associated traditional knowledge and practices owned by
the indigenous people pertaining to such biological resources; ‘
ced terms’ disclosures in
g to grant of Intellectual
lectual property rights

mn CPriorinf
) II rior informed consent’ and ‘mutually agr
}1)L1pmg examination of the application relatin
f;’pcﬂy Right and re-examination of intel
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h an IPR. grant and
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nanagement of I1PRs.

esource Or
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a copy thereol

sought have
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I'he above stated arguments reflect the stand of th devel o
atres rich in biological resources : opi ‘

and the countries rich in biological resources on the IS5UC of fh hg Coug,
‘Nt I

sclosure norms which is heavily objected by the deve it gy
Hlp

over thed
l() ed . |

apprchcndmtl a good deal oi']n_ss at their end in meeting up t, th
in order to secure fair and equitable benefit sharing and this obje.. "emey,
influential countries and the major deciding countries 4 ',R‘}ECF'% th:
4iscouraging the required amendments to be brought in the exjg; S hag o
IPR legislations of various nations in order to promote ABS: c!o -
make those legislations ABS friendly. Ceime g,

V. India’s Stand towards “Access and Benefit Sharing” Regime

Cre

India has emerged as one of the strongest proponent for advocyg,
implementation of global, international, regional, and national framewgo tte
comprising policies and programs protection, conservation and exploitatirgs
of the various components of biodiversity and environment in the Jigh Onf
irade transactions and securing intellectual property rights to that effe
India has heavily invested its resources in the key areas of biological diversiy
and the associated traditional knowledge. “With such a focus, Indiais Pary
1o the World Heritage Convention (1972), Convention on International Trade
in Endangered Species of Flora and Fauna (CITES) (1975), Ramsar
Convention on Wetlands (1975), Convention on Biological Diversity (1992)
Agenda21(1992),UNF ramework Convention on Climate Changes (1992),
UN Convention to Combat Desertification (1994), the Trade Related
Intellectual Property Rights (WTO-TRIPs) 1994, Cartagena Protocol ti.)r
Bio safety to CBD (2000), FAO International Treaty on Plant Geneti
Resources for Food and Agriculture (FAO, 2001) and others.™

United Nations Convention on Biological Diversity (CBD)is the mos.tl_\‘
accepted and the comprehensive framework among the existing options Wh.lc
addresses the issues of access to biological resources and benefit Shﬂf”}g
with detailed links to issues related to traditional knowledge over
oowsical resources. Considering ths India raified the CBD and P
i onference of Paties (CoP) decisions of CBD"™ 7 order 0 €70

BD provisions promulgated the Biological Diversity s
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(of india. A corresponding set of ruleg were
l“"‘]i‘m-vll;nlogif*‘] l)i\‘Cl'Si‘.V: Rules 2004 to have prope
qane ¢ s of the Biological Diversity Act 20
he P ,:;icil‘ﬂ‘i““ among the countries rich in biol
-?\"“‘:\:}‘ﬂ;“,nsi&m of the cconorl}}‘r ?SSﬁWleiteti wi.th the exploitation of biological
" s, India has l\fen mlfulyym\fol'vcd "N promoting global debyt E )
};\Uﬂ many forums hk§ W1 () WIPO, I‘R].])S Council and als, o beZ; (lm
L member of the “Like M mfied Mega Biodiverse Countries (] MM(C dnr:
chich works m\\-m..ds establlsl‘lmg an 1r'1ter.national regime for /\ccesgjgind
:;;wﬁl gharing which must be “legally binding’ for effective implementlati(m
fCBDina better way.

z‘llxo drafte In the
r > '

' lfnplcmcntatmn of
and in order to secure
ogical resources in the

AV

Ju‘t‘;\c

Facilitating ABS mechanism under Biological Diversity Act 2003

ndia is considered a one of those mega biodiversity countries across the
«orld. which is not only rich in biological resources but also equally rich in
e traditional and indigenous knowledge over such biological resources,
+oth coded and informal. In order to extend protection to such biological
-sources and the associated traditional knowledge, Biological Diversity Act
2002 places the utmost importance on the access to biological resources &
sssociated traditional/ indigenous “knowledge by foreign nationals,
nstitutions. companies etc. and fair and equitable sharing of benefits arising
ot of the use of these resources and associated knowledge by the country
and 1ts native people”.

“Access” under Biological Diversity Act 2002:

The Biological Diversity Act 2002 provides for a three tier mechanism
ir implementing prescribed provisions for facilitating access and benefit
sharing over biological resources. The National Biodiversity Authority (NBA)
Uthe national level stands at the apex of this three tier mechanism. followed

\

AS per Rule 14 o S icants seeking
g of the Biological Diversity Rules 2004, applicants SCCt i
?\l: o Access over biOlOgic%ll resources fgund within India and the assouatel(lii ;2 chli ;tails
ith 5 oS¢ &€ required to file an application in Form I filling up all the re ,]ets approved
b ngrefc”bed fee of Rs. 10,000/- before the NBA. Once the aPPl_‘Cﬁtl'lggtﬁ) o by signing
M agree, ¢applicant can have access over the biological resource 1!

w ! mine to Access
rnt with NBA s and conditions pertaining
“d Benefyy Sharing, on mutually accepted term

approval for
onal
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{ccess and Benefit Sharing Regime: 1, /
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and assgo ey

b :\q dfmuatcd traditiong)

' £ such acgeqq under t}
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i med cons asprcscrlhcdinthellnit-l "“'d“y

{B,ologlc“l Diversity. Such dclermination of‘Bend‘Lt( S:d“”ﬂﬂ
: It Sharing:

- by the appropriate authority (NBA)

don Imposing pr

- . u]t, ) : ,
(s where benefits may include the f0110wing; 19 quitable sharing

rransfer of technology obtained from research oy, biological
or associated traditional knowledge; A

Granting joint ownership over IPRs to NBA, otherwise to indiyig
henefit claimers where the determination of individya| benefit claimua
is possible: ’

|
S
Setting up of Funds to add to the cause of such benefit claimers:
Promoting capacity building for such native indigenous people:

Providing the money value as a matter of compensation or
compensation in kind not amounting to monetary value;

Establishing production, research and development units in that local
territory which can generate some employment options for the local
people and help them to have a better standard of living

Setting up of Biodiversity Funds at national, state & local level is provided
under the “Biological Diversity Act 2002” where the benefits received in the
monetary terms as a result of the implementation of the various access
agreements will be deposited to be used for preservation of the biological
resources and the overall development of the people and the area from where
such biological resources have been taken. The mode, manner and the amoun
ofthe benefit which is to be shared will be decided on case to case basis on
the mutually agreed terms incorporated in the access agreement mutually by

beapplicant and the authority/ local people or bodies including the indigenous
commumly.

"Supra N, 12, at p. 72.
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\SITIONING CORPORATE GOVERN AN 4
RAN: -
1 Pratiti Navak* & P K Sarkgy#»
ABSTRACT

m of Jensen and Meckling's article (1976

Jhlicari
e PUCTE ; '
? na’(l’t‘d prominence 1o the ISSue

( _ ) Jor the first time
+ tho mucl of Corporate
idce retical and empirical research on corporate gove

1 The
then 1t y )
- ound the world. The subje

( 10Vernance.

rhance has gaine
e ‘7,7,‘7 ar ct matier On C()I‘])()rule g()v
canifi o melight wi h the collapse of some high profile

N o, efc. However the issue has always bee

Y
ernance
Corporate like Enpop

nof economic and financial
o etothe leveloping countries. The disclosure failure af Satyam Computer
T

H;’FY‘.I?.‘
e < renewed the focus in India on the functioning of corporate boards India
o legacy of the English Legal System, has one of the most efficient corporate

mance regime but due to poor execution has affected its efficiency. This article

i discussing the gradual process of evolution of the concept of corporate
| ormance all over the world and in India.

Kevwords: Governance, Corporate Governance, Disclosure, Transition.
I. Introduction

In the last two decades corporate governance has been the hotly debated
«sue in US and Europe. It would not be false to say that in India this issue
came to the forefront in the recent times more so after the Satyam scandal.
The issue of corporate governance becomes important due to the separation
of so called ownership from management & control of a company. Due to
this separation, corporate governance deals with the system by which the
shareholders & other stakeholders will exercise their control over the
functioning of the management. The discipline of corporate governance bas
developed as way of ensuring that, the investors other than promoters receive
 fair return on their investment by protecting them against management
eXpropriation or use of investment capital to finance poor projects' and the
interests of the other stakeholders are properly looked after. Further the

itASSiStam Professor and Ph.D. Scholar, School of Law, KII'T University
rofessor, School of Law, KIIT University o 521, FINANG,

: drei Sheifer & Robert W. Vishny, 4 Survey of Corporate Governanc
1,783 (1997),
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porate g0 ernance 1s - Continuous {ryy, e
dhs

o referstoa movement. development, o
LOre
I
Nomen, of. "™

qee. or style 10 another.
¢ a continuous evolution and deve (
VLI()mem from )rp"r;m
Onep ©

i“()ni

concep! of cor
B
vnlm,nnf Ph;.\"

‘]‘mnsil'inn' her i
form. st I'hus we can see the phe
governance unde
;uw another.
a deeper insight on the subject matter i
¢ governance is. The in"”merablé “tls Mecegg,
here exists no universal definitiop Zr? th W()rk.:

€ le,
ang

But before getting
and what corporat
gest that t
ce. There are varied definitions of corporate

gOVem

dly categorized in two ways. One refers (o 1,
hehavioural pattern of the companies in terms of performance eﬁ: a
growth. financial structure, treatment of shareholders & other St’ake }llcwnc ‘
The second deals with the normative framework of governance underoldt?rs,
the corporate are required to operate’. In order to provide a fair underSta\:(}j].lCh
of the subject it 1 advisable to discuss the subject from different perspectivlng
A comprehensive Jefinition of corporate governance suggests that itis “:;ls'
complex setof constraints that shape eX post bargaining over the quasi rem:
enerated by the firm™ which focuses on division of claims.

[1. Understanding Corporate Governance
Corporate governance simply does not refer to a system of checks and
i+ is more about establishing surpassing organisation with increased
r value. The primary need is to createa
onsciousness.* Corporate govermnai

te firms are to be directed, controlled,
y i, the

to underst
on the subject SUg
corporate governal

which may be broa

halances:
customer satisfaction and shareholde

corporate culture of conscience and ¢

necessarily deals with haw the corpora
managed and held accountable to the real owners of the compan

shareholders of the company.

The_ term ‘governance’ means ‘the activity of governing a country f
controlling a company or an organisation; the way in which a country ¥

TICAL WEEKLY:

* Lalita S Som, Cor .
Sept. 30 - (())m’ Corporate Governance Codes in India, ECONOMIC & Poul
pept. 30 Oct. 6. 2006, at 4153, 4160. ’ .
AnD T L/:SJ“Zé()CORPURA']E GOVERNANCE: THE NEw PALGRAVE DICTIONARY Or EconoM
3. P Singh ’InJPrxi;CMJZLAN’ Lonpon (1998). | ‘

y & [ - , . ‘ .
OF INDUSTRIAL Rt ATy (»‘i’ Jilggg([)l;y :tf ]C]'tgr/;)ggale Governance in Indid: INDIAN J
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Tramsinioing Corporate (,‘l,\.li,.”(m(.(_
Lymnany or isttion is controlled:. A
St SN eConom;
nl(“ IC
, allowed
L s O grow. di
o et and do anything else needeg for m oW di

I 8

gal an(
versify,

8

 vironment in which companies gre
. . zl.\‘imi'/;m(,

1. praferc . sal o o ‘ no 3
i vah referstoan ideal corporate g“"crnzmcc system. (° of the
. ~'~.“_“ . o . . . gt A . ()r (),
 concerns itselt with the laws, procedures, Practices an ; e
. , . . I £ [4 ( . )
. determine company’s capability to take informcd( i
< vis-a-vis s claimants —in particular, it gf

. the state and employees.

Managerig|
1areholders, creditorg

Lo« Arthashasira lays down fourfold duty
o palana Yogakshema which can be equated in today’s corporate world
e agement aspect. stakeholder valye enhancement, compliance
. i letter and spirit and corporate social responsibility respectivelys
.- covernance refers to the system through which different corporate:

LILLE

.« are monitored. managed and supervised in such a way that corporate

S

. reputanion are not put at stake. The four pillars on which the edifice

—orzie governance is founded upon are transparency, fairmess in action,

L

_umzhilin and responsibility towards the stakeholders.?

i.7
\ e

ofaking, e, Raksha,

-

Cnversitv of Michigan professor Richard E. Nisbett observes that
- ~-anizanions have certain structures that function under certain rules and
~-ycedures. But vou need people to run them, and people are a part of society.

LWL I S

‘-nze. oreanizations are social units, where social norms and structures,

i

~rz! practices. philosophies, and value systems influence them.™

el bl

[I. Definition and Meaning

“dam Smith recognized the importance of corporate governance long
“<ore though he did not use the phrase. According to him, “The dl.l‘eCtOI‘S Qf
= company being managers of other people’s money than thelf (OV\fl.l.ul;
-0t be well expected that they should watch over it wntl} the Siln]l(, dI.:E;La
 dllance with which the partners in a private coparcenary frequently we

verhim,”

A PRACTICAL

Dy v \ i GOVERNANCE
o KR Cuanprarre & Dr. A.N.NAvARE, CORPORAT!

800K, 1, Buarar Law Houst, (1st ed. 2010). o 2010,

e CoRRORATE Governance — Bevonp LETTERs, 112, (Isted: 2

OUpranote 6 at 113, e PR
Richard . Nisbett, The Geography of Thought, NEW Yorx: FRE
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¢

Rr !h('f'
L-mmmnc
L‘l'm‘d wit

L'UHC
ess within

way busin
(ldk-hl‘.\'st‘.\ the issues |
top management and mh“.(.“(,
the affairs of the company.
Nobel laureale Milton Friedman explains Corporate Gove
conduct of business in accordance with shareholder’s desires, W;rila;:% -
o make as much money as possible. while conforming to the bz ety
died in law and local customs.”™"” S,

(UK), 1992 defines corporate governan
em by which companies are direC::das .
[t encompasses the entire mechanics of the functionin and
d attempts to putin place a system of checks and balances begt\:f 2
Directors, Employees, Auditor and the ManagEmem.jfﬂ

Definition of C orporate Governance by The Institute of Compan
Speretaries of India is, “Corporate Governance is the application of best
Management practices, compliance of law in true letter and spirit an
adherence to ethical standards for effective management and distributionof
wealth and discharge of social responsibility for sustainable developmentof

al] stakeholders.”"

“Corporate Governance is th
ure directed and controlled. The
the distribution of rights and responsi
the corporation, such as, the board, managers, S
the rules and procedures for making decisions on corporate affairs. BY doing
this. it also provides the structure through which the company objectives
set. and the means of attaining those objectives and monitorn:

»]3

n
s | Wiy
In

st
the society embo
Cadbury Commillee

~(orporate Governance is the syst

comro]]cd.
company an
the Shareholders.

e system by which business corporations
corporate governance structure specifies
bilities among different participantsit
hareholders, and spells oul

performance.

“id. at 1.3,
"id
:‘ .IS'Lup/'u note 5, at 5
“1CSI, Souvenir fo IS

s ¢ rIC: / or Exc inC :
||5 i for ICST award for Excellence in Corporate GOV
"OECD Principy s y

PrINCIPLES OF CorPORATE GOVERNANCE, 1999
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hough ‘“‘ ~.1cm\1 relationship of trust between the company and the
qgthening 1'\“’;’: it with seed money, it would be Wrong o say that the
_anle who provie access to capital.,
s heen an increased realization amongst the corporate world regarding
\ ‘ilh better corporate governance they can increase their
¢ fact "htﬂ ) ». improve strategic thinking with new ideas, have 3
wrational value. 1mp ate the decision

DAY

corporate governance lies majorly in better
seancs Of COTPOTALL &

"

' 7ed management and monitor the risk faced, articy]
g s of the top management, assure the credibility and Integrity
ing Process . .
e ial reports and thereby gain a long term reputation among the
the tinanc S
qakeholders.

1

king a broader view of corporate governance, it leads us to the ways
’. ,r A;rporale entities function in a transparent and fair manner which is
nwhich . .
| ary for the overall confidence of the market, an efficient allocation of
eCCsSan

te capital. industrial growth and development which finally results in the
t’:ru‘i] erowth and welfare of the country.

Keeping in view both the narrower and broader pefspect}ve‘s: 1‘t dgf)qetd;?
Vit the matter of central significance in corporate g_O\"C'md‘“‘«T _“Sh ‘l:: arly
ansparency and disclosures. However there are tvx-/o dci'll‘HlIOl'lb. W ch e
“epictthe difference between these two perspectives. They are-

- s of bringing the interests
“Corporate governance is concerned with ways of bringing th

, at firms are run for the
of investors and manager into line and ensuring that firms are
benefit of Investors 14

\\

) “NTERPRISE

- NeE”, INCENT ‘

F. Mayer, "CorPORATE GOVERNANCE, COMPETITION, AND P.lﬂl“:l;)k::’,\\xm AND A. HUGHES
N0 CoMMUNITY: Nw DIRECTIONS IN CORPORATE GOVERNANCE, S.DE

(Eps), Brackweyy, PUBLISHERS: OxFORD, (1997).
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Ir msitioning Corporate Governance
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accountability of companies to their share
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Aot

\ Worm‘““ of the need for corporate gnvc‘rmmc.c arose in the United
miw“ﬂ et mcv\\’mt‘l}lmk‘ scanq:\l. Il‘wus l.oun(l in ?hc Investigations
\,,:s.:}-c-w C{istt‘t‘ 1 widespread }wl:zlctlcc of making pnhhcal contributions
g Of Government oﬂlcml‘s by several major corporate entities.
Government of USA enforced the Fraud and Corrupt Practices

“ '\ containing specific provisions regarding establishment, maintenance
\] view of the internal contro! §ystem of the companies." To continue
‘1\ l in the year 1979. US Securities and Exchange Commission proposed
ndatory internal financial control reports. In view of the series of high
e corporate collapses, most important being the Savings and Loan
llanse. the Treadway Commission was set up in the year 1985, with the
\( 10 detect the reasons of misrepresentation in the financial reports
1o recommend measures to combat it. 1% The Treadway Report published
087 focused on the need to develop an effectively controlled environment,
ndependent audit committees and an objective internal audit system.” It
Jso placed the requirement for published reports on effectiveness of internal
Lntrol. and the need to develop an integrated set of internal control criteria

- enable companies to improve their control systems.”

‘l“‘” u ‘
4 bl
‘;il\‘. ‘

\(Ov‘c_ (

The system of corporate governance as currently practiced in US involves
<yullibrium of interests, and what some may contend are certain inherent
“ntradictions. *Shareholder democracy” refers to a phenomenon which has
iever been realized in a meaningful way as regards to the corporate world.
>ome believe that shareholder democracy should involve more meaningful
?"J'f?fsl.)while others believe the form of democracy, but not in substance, 1S
Preferable 22

——

- s \.—
l.()llp}:a note 5’ at |

Dr | .
S’“:1)1';<;'2L'TBA'M"’ CorpORATE GOVERNANCE= LAW PRACTICE & ProcEpURES WiTH Casl
I«( ig 7 VMANN PusLicarion (P.) Limiten, (st ed. 2005).
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and vanished assets.” The BCCL, world's seventh largest bank with 4,
branches in 70 countries had to be closed down by the Bank of Fngland iy
1991 for proven cases of money-laundering, bribery, corruption, evision o
foreign exchange. ete.” These incidents led to the awareness and sensitivity
of the public on the issue and indicated the absence ol a proper structure and
process at the top management level, Due to the corporafe (ailures and lack
of regulatory measures on the part of the concerned authorities to check
them. the Committee of Sponsoring Organisations (COSO) wis established
The Report of COSO in 1992 provided a framework of control whichhe
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The phenomenon of corporate governance gained importance in o
during the post liberalization era. Confederation of Indian Industry(cmnila
leading industry association in India voluntarily introduced the Conce;;t i
corporate governance. By the year 2000, it had been incorporated a O“ezf
the mandatory clauses in the clause 49 of the listing agreement administere
by the Stock Exchange Board of India (SEBI). It was followed by the Nares
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and audit. and improvements in disclosures (financial as well as non-financid
Subsequently, two more committees Were constituted under the leadership
of Mr Narayan Murthy and Mr J J Irani, with the explicit aim of bringingin
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SI‘BI asked companies incorporated in India having a certain Specifieg
capital size to implement Clause 49 of the Listing Agreement, a regulatjoy,
which provides strength to the role of independent directors serving on lhé
boards of corporate entities. On 26 August 2003, SEBI announced o
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company listed on Indian Stock Exchange is required to comply with. The
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hese incidents of .s'm-;-endu.rns'. (:U’W”" theories of criminology, penology and
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Kevwords: Surrender, Compensation, Operation Green Hunt,

. Road to Reformative Policies in Criminal Administrative System- An

Introduction

“No one is born criminal but it is the circumstances that make him so,
w0l because he wants to be a criminal but he is rather forced to lend into

criminality”

.. Lombrosso and Tarde

If we go back to history, the sole object of the criminal justice system
was 1o punish the criminals and dump them in prisons, gIving them a life
sentence or even death penalty to just get over with their existence. As the
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currently working as a Law Clerk cum Research Assista ‘vcrsily ¢ Juridical

Court Judge, Indi ; al National Uni 0¥

. , India. I am a graduate of West Bengal INa +felt appreciation

Sciences, Kolkata (NUJS) (z(g)|3 batch). 1 would like to extend my h'ezn‘ léb.lél;lgg:]:;llt:téd-

E()P{il)rrei Kavita Singh without whose direction this paperpw t)l|ll3d I(](Z:\{]IJITLI 'I\Lv publications,
n.]a e) N‘ . mi th lid’ g s ’ « €

A”ahaba}:j, 2032, Criminology and Penology, 11
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m late , N : At movement'" Commenced.
frof < anger gcmnnatcd from the fact that the police or the government
parmets *

v cials failed l.u take acl.ion a.ga.linst the perpetrators as they are rich and
u\ were more nncrcsth.H; SCI-Vl]ng th}‘ upper class rather than the poor and
adh antaged ones. A.itel t.xlat\ a ot of studies were done and a lot of debate
‘v_N regarding how their vmlel.]ce can be stopped. The communist
"::\\jm«.,nwm of West Bengal came into power by defeating congress since
Q{\ with the slogan that the opprgssed class won’t have to face the neglect
+the past. This myth was broken in 2006 when the state government came
:‘m ser the sun with the explicit change in their economic policy, the policy
L hich was the root cause of their success all these years would have to face
, change due to globalisation. “Nirupam Sen, Minister for Commerce.
industries. Development and Planning, told Frontline: ‘ When agriculture is
our hase, industry is our future. It is a market-driven economy that is prevalent
1w our country, integrating the Indian economy with the world economy. We
wave 10 face the stark reality of the neoliberal economy, as West Bengal is
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policy of neo-liberalism triggered massive protest from the villagers side.
The three villages which became internationally famous as a symbol of class-
sruggle against State were: Singur, Nandigram and Lalgarh. In Singur, the

* Siddiquie, Ahmad, C
Lucknow, 2001

One of the farmers got killed by the goons hired by the landlord undq whom thg
ﬂt6§ased was working. The inaction of police for a long time angered the villagers an
]:) bprm‘ the police station and killed the police officers. 7 available
aimr “/’/ Sankar Chattopadhyay, No hiccups here, Frontline, Vol. 23, Issue- 7,

D/

) 2010
Www.hinduonnet.com/fline/f12307/stories/20060421004902800.htm ( 15.9.2010)
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ibal girl of 16 yrs was raped and burnt alive (2007) by the CPM |
nfluential Singur committee during the struggle period
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< Express India, Singur te

www.expressindia.co
' Tapasi Mallick a tr
leaders who were running the i
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"Sen, Arup Kumar, Nandigram:
Political Weekly, available at
thlp://epw.m/epw/uploads/anicles/l 2648.pdf (15.9.2010)
ln?ii;:]-s s John, The Naxalite/Maoist Movement in India: A Review of Recent Literabr®
el }llnstltute of South Asian Studies (ISAS) Working Paper No. 109 available mlhn;:"
v “ma"SGCUmygateway.com/documents/lSAS NaxaliteMaoistMovcmentIlldlﬂP

(15.9.2010)
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L2000 Central government announced its plans for
L mate counter-operations in all Left-wing extremism-hit

\ h. Onssa. Andhra Pradesh. Maharashtra, Jharkhand. Bihar,
o ‘\\ oxt Bengal. to plug all possible escape routes of N axalites.
nolicy that was undertaken by the central government for
ctates was termed as "Operation Green Hunt”. It may be
S \<_A;:::t awaking of the state authorities to increase their intensity
« sgainst the red army. > *The structure of this operation is two-

e would iy to protect the roads so that they track the passage

- Maoists and secondly. the troops would nab the left extremists in
~oes 1tis this second step that created more controversy than ever.
-«med that such information would be based on perfect intelligence
<42 in s process utmost care would be taken to see that no innocents’

wd~ The operation green hunt was always in midst of debate.

" vy

- e il

nomic Times, Naxalites recruiting
JTictimes indiatimes.com. news/
“-lheir-cadres anticleshow 632481

.(;rccn Hunt" invention of me

young children in their cadres, available at
politics/nation/Naxalites—recruiting-young-
8.cms (16.9.2010)

‘ dia, claims Chidamabaram - The Times of
“*f-i_’a! http: nm_esoﬂndia.indiatimes.com/india/Operation-Green-Hunt-
--:_-.:-ula{ialms-Chldamabaram/aniclesh
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0w/5203770.cms#ixzzOzd4Xm4gM
! e o P7 betathehindy.com news/natio

t troops believe ‘Green Hunt’ exists
= Twsearcher coylg

nal/article392906.ece (25.10.2010)
fom 20061 not find the term Operation Green Hunt in the Annual
e, g 2006-10

2

_" ( Tes
> MTeen Hunt: the anatomy of an operation, The Hindu, February 6, 2010,
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MEDIATION IN INDIAN JUby ¢y,

ABSTRACT ril"$||]

Vediation 18 @ method of alternative dispute seyfje,
D , . ‘ ‘Meny
a budding. field Its relevance lies in its underfy; ngy, ;
. ; . Ving .
7 henefit that 1s ac hieved through the assig, 8 Princip,
) ‘ o - e . X ¢ . L (”’('()U N
third party mediators W ith expert A(()mnmm('ulmn skills. Civil . ln/mr,,"/ Mt
and industrial dispuies are not being quickly solved by the J,, la
S syl . : dian
1o the government 18 €7 ouraging each and ever ‘
and $0 1€ VADR meyy, ) Vs,

of disposing off as mary cases providing early relief and sqy; th
/ & S ¢ \ (IV]ng m ¢ hl,
()’76’}1 Do

TRARU ill i,

. .
cooperation an .

From a socio logical and psychological viewpoint, mediatiop,
. . . . . . Speo .
and one of those machineries that creales a win-win situation. By, he/;leﬁ’emll
.

mediators and negotiafors needs to be looked into more deeply aim,,z . ’

The following article deals with the relevant laws, rules and ye o
the country in relation [0 mediation in India keeping in focus Sec 89 oﬁ (‘; ;I{on.s in
nd Sec 442 newly passed Companies Act of 2013. It includes a h"S’O"iCaloVC' I &
proper explanation of the definition, [ypes and stages of mediation followeegv 1;%;
careful study of the role of mediator with respect to the negotiation techy; !
qualifications and disqualifications, qualities and code of conduct. .

s: Judicial System, India, ADR, Companies Act.

y

Keyword

L. INTRODUCTION

Alternative Dispute Resolution is an effort to develop machinery thatis
capable of providing an alternative to the already available convention
methods of dispute resolutions. It offers to decide matters of litigants, whether
in commercial causes, business causes or otherwise, who are unable to initiate
any process of negotiation in order reach any settlement. Recently it has

begun to gain ground as against court based litigation.

A i - .
discovlir:inv.e Dispute Resolution or ADR first started as a
onthe coust SUE;(B]S to the confounding crisis of the forever mounting

-ADR was actually a shot at efficiency, created by the Jegislators

mission fo
burden

* Thll’d Yea J
I Student, Rai;
- Rajiv Gandhi Nationa] University of Law, India
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Vediarion In Indian Judicial System
MW'"”‘ in order to accomphsh the goal of realizing ( ‘omplete Justi
| e Justice.,

11\".}“{‘(
~; (\’ Ihl\

jin the ( ‘onstitution Hf;,n(“:l' In India it was based upon Articles
Grund Nn.rm W !_1.|ch deal with “Fquality before TLaw™ and
ife s ]wl',\“(‘”t'”. hl?vm |“L',<[wcli\'clly (PARTIN). It even attempts
. Hirective Principle of State Policy (PART 1V) which relate to
i lfqlml justice as given under Article 39-A of the
acts which deal with ADR are the Legal Services
108 7and the Arbitration and Conciliation Act, 1996. Along
of the Civil Procedure Code, 1908 has made it possible
ke place in accordance with the Acts stated above.
it- annexed or court-ordered ADRs and it has

1o

ah7€ h
oal \id anc
 The Pm’tu‘lllnr

YL'

/(108 \cl.
his ,\L‘C“.OH 89
" dingstota

|s with cou

 section dea . for the Court to pass on the dispute after issues are
: . with the agreement of the parties either by way of:
aned 10 S Juding settlement through Lok Adalat, Arbitration,
ol e’ ”'wt'on [n situations where the parties are unsuccessful
cilation. OF Medl?- ]an‘ of these ADR methods, the suit would ultimately
atle :hcjrd]SpmeSd‘znth n the Court in which it had been filed.” Order
¢ hack 10 proczel C provide for ADR mechanisms also in cases pending
: ;-.-;H‘i \].i?::uns and has further authorized the High Courts to frame
rethe €

. «‘;of the purpose: 3
3 _rdingtoRule 1A the disputing parties to the suit are Rrovided with
‘;‘,m of dispute settlement outside the court. If the parties concur to
. "'n: Lour fixes a date of appearance before any such person that both
. uries may agree to. According o Rule 1-B the disputing parties have to
oo hefore whatever forum that has been selected or opted by them.
Jwding o Rule 1C the Presiding Officer of the Forum can refer the matter
o0 the Court in a situation when he feels that he should not proceed
e matter in the interest of justice.’

u ’1 fnz;;[ FPreamble.
”1:Jj;:ma fg't;ﬂj/;tgc{ Dispute Resolution in India, GENERAL KNOWLEDGE
i | By ’Legjs)[ er) jlttpf//\{vww. gktoday.in/alternative-dispute-resolution/
.L‘,,}IAI, ECOM (Juf)’.z 2'(”411/112' ln(;nanve For Court Annexed Mediation In India,
i :4.4”"(,"& nd Rar;jit Me;lh :10 PM), http://www.mediate.com/articles/bhattn.cfm
e S, Practicalities 4 otra, Alternative Dispute Resolution in Indian Family
] 01 e mcdia/ﬁlc;/ nd Nec.'essities, IAML, (July 2, 2014, 1:50 PM), https:/
Saltematlve_dispute_resolution_in_indi,an family ,law.pdf
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[ ok Adalatarc senior Bar members. The judges of these | c;;( /t\:JL e
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l'cc; thus muk.in 'i ' “?E:il{’:)r“c»* - Parll({lpatc in Lok Adalat irrespective ol
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gims ir;V()iving im)l’;r/() . ./\dulut as an ADR has been used mainly ininj
disputing partics h;vcd;:«;‘i"’.n ’f‘)’dmcs u'nd other personal injury cass. |
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be regarded as an import

lu‘ 1(
' q\n(“‘ \n‘ ‘
8 \ \ !
00N

o™ an i‘uMW cs‘\‘t‘l;\”_\ the Indian poor.®

¢he v
Y ARIAL BEGINNINGS

ted 10 \1}1“9 s‘llmdnl aw. ancient India started ;

the Vedic times roughly 4000 to 1000 \t{ ed its hunt for

in Vedic years B.( ,

in Vedic hymins were created at a time bef. : H;‘( plus it
ore 4000 B.C

AS \i\‘\“ll‘
s 1aws from

~ans Were unsophisticated and extremely vigorou
<8 S penple fi
le full of

‘:- x“““ cor lite and had behind them ages of civilized thougl

) .l\ chiefl mvoked the unrecorded law of divine reacuc 1tand existence.
i “ which as per them presided over earth and hea\-; nf}f.mdence and
rstand S remost originating philosophies of the proce.ss ltS was one of
Reasom. prudence. wisdom. This originating philosophy is sti(;l gzg:a tlgn- -
‘ ) iced in

g western nations.

practically speaking. mediation. as a method of dispute resolution. i
rnovel tothe Indian society. Much before the British arrival Pan. LS -
. . Panchayat
the rural areas of the country. Under this innovative

ad deep roots n
je. the respected village elders helped in resolving various

ommunity dISpUtes- Even today. this system of traditional mediation is
popular in some villages. The resolution of disputes is so effective and widely
sccepted that Courts. In the case Sitanna vs. Viranna'. the Privy Council

confirmed the decision given by the Panchayat and the respected Sir John

Wwallis made an observation that the reference to a village panchayat is the
honoured method of dispute resolution.® In addition to this, businessmen
British India, by requesting senior, impartial
ng disputes

new ¢
asie m h
svsterm. certain peop

time-
Jso resorted to mediation in pre-
and recognized businessmen, called Mahajans to assist in resolvi

using informal procedures which combined arbitration and mediation.

nt to throw light upon an
day, used by tribes.

other form of early dispute

It is also expedie
Wise persons. known as

resolution, which 1s, t0 this

r THE TIMES OF

ol
ok-adalats-

* Dhananjay Mahapatra, Lok adalats dispose of 35L cases in 8 hour. 1t
dia.indiatimes.com india/L

gN_DIA (July 2, 2014, 3:10 PM), http://timesoﬂn

¢ lb_POSf~’-0f-35L-<:ases-'m-8-hours/ articleshow/262 79761.cms

letm}na_vs. Viranna, AIR 1934 SC 105 ey 3. 2014, 140

P\uml Singh, Alternate Dispute Resolution in Indid: N XX, IR (July 2 =0 '
M), httpif//wvwv.ijtr.nic.in/webjoumal/ 13.htm
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(Ve

as are called u o Mime |
al members decide to meet a pancha and( e Firgy,
mpt {0 work out a common settlcrne[r:lt”|th“rC 'm'wm
atter ends there. But if not. the dispute is tHc fa get”ernﬁr:,ﬁ
forum that is attended by all interested [Tihar; ::hmi"eq r.ﬂ‘.
em

' ].16 lellms) l_nlade. arguments presented ang
oiven as well as the interests if the tribe meticulously, and make

;etﬂe the dispute. In case. all efforts to reach a settlement go do \: T?n effory,
the pancha givesa final decision which binds both the parties COnCe[he drgir
hases of such a binding decision are two-fold; namely the tribal la‘il.led' The
Jong-term interests of the ribe for the maintenance of prosperity and h and th,
Proceedings are oral and not recorded. Even the outcome is not Tectr:jgg'\;
it can be rightfully <aid that in spite of no specific common|e |
ediation and similar procedures were Commo,g]i]

d as a method of dispute resolution before the

I\'H']'./nm‘m;/ of Lan and Seciety
son to resolve tribal issues
I tribal 1ssues and

panch
disputing trib
orievances and atte
reached. the m
public forum. a
pancha now considers {

bers 1,
deft‘n ,

Thus
authorities 0T sanctions, m

used in India and accepte
Britishers came 10 the nation.
1L MEDIATION ASAN ADR
Black law online dictionary defines mediation as “the act ofa third person
who interferes between tWo contending parties with a view to reconcile them
or persuade them 10 adjust or settle their dispute.” In international law and
diplomacy. the word denotes the friendly interference of a state in the
controversies of others, for the purpose, by its influence and by adjusting

their difficulties. of keeping the peace in the family of nations. Mediationisa
procedural method of alternative n mediationa impartia

dispute resolution. I
third person or party, called the mediator, helps two or more than two partied
S0 \thal they may negotiate an agreement, with concreteé and legal binding
effects, on any matter of common interest; activity in which

an Jato sensu 18 any

a S . n W
moj]reemem on any particular matter 1s researched by an neutral third part
/ a e . ' :

y a professional, in the common interest of the concer |

METHOD IN IN DIA

ned parties.“

’ Anll Xavle

10 ou: T, Media

THE Hing pLp. 275,275-282 (2006)
< _ed/n

dlspute-resolution

tion: Its oFici
" ’d"l’;’p ::flée (;r igin and growth in India, 27,JO
Yy 3,2014 (;{)5[:;“;{”' adjudication has its limits, mec
-adjudication-has. M), }_"tpi//WWW.thehindu,com/oplnlofI :

s-its-limits-mediation-its-place/article 86643.¢¢
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\Mediation In Indian Judicial Sy
! om

0 “(‘di“twn
ot ratl ) (
I qeforred Mediation- Court-Referred Mediatioy
P : o 0 Tl (O ~ ( |
fing in Court. I'he Court would subm th

‘wﬂ.

pertams 0 !hw;v

o> - '"
”‘ Pk‘ \ .
em for mediation

« that : ~de of Civil Pr
a1 00 of the Code of Civil Procedure, 1908
PN .
7\‘:{" ' .,
At vediation - In the second type of mediatio
. ppvat . ‘ m, ¢ >
: competent an

cional grained mediators put forward their serviceg ol
i A " L1 " . . . ( ‘
the court of Taw. to public me

Lofes , apersonal, f
o hasisto mberg bersonal, fee-
eIt P . : CIS, 10 commercig| sec
" ors and even the government sector for resolution of e

nel L

_ .oy C e e (]isl IRNT
 private mediation 1s capable of being used in assoc; T Ites via
dssoCration with

.\L’\i“ﬂjoi ' o - ~
- goreements pending in courts of law and also in pre-litigati
j1sa€ . -litiga
oements.” EAHGL

utes resolved by Mediation

Tvpes of Disp
The types of disputes that can be referred for mediatory processes includ
aion. BowD darv Disputes. Business Disputes, Railway Industry, Trans l:)rte
Clinical & Medical Negligence, Banking and finance, Information T’echnollz) ’
- -ancial Services, Insurance & Reinsurance, Shareholder’s Disput?;
cecurities & Shares, Environmental issues, Publishing, Television &
aroadcasting Rights, Energy, Broker Liability, Libel & Defamation
ntellectual Property, Trade Mark and Copyright, Franchises, Distributim;
agreements, Corporate finance, Regulatory Disputes, Construction &
Development, Personal Indemnity, Pollution Claims, Pensions, Passing-off
Actions, Product Liability, Oil & Gas Contracts Partnership Disputes,
Maritime & Shipping, Commercial agencies, Property & Real Estate,
Employment, Competition, Landlord & Tenant, Personal Injury, Neighbour

Disputes Nuisance and many more."

Stages of Mediation

Mediation normally includes the following stages:-"

ONCILIA :CT
"Mediation Training Manual of India, MEDIATION AND (,ONLlLlAFl?lT:Jd[i’Sgijsin
COMMITTEE (July 4, 2014, 9:30 AM), http://supremecg;nrton :
MEDIATION%20TRAINING%ZOMANUA 3 ZOINDIA,\',F ﬁ]e-///CZ/USCTS/PC/
“Commercial Mediation, ASHURST LLP (July 4, 2014,9:30F » 1
POWnloads/Downloads/909 1716.pdf

1d.25-35
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1 of Law and Socien
AT Journal of Law and S0

(1) Adisputeor difference of positions betweery

making or problem-solving: acq)| ,

€ < ()r(l w
o o ‘ Ce Cey

(2) The decision-making remains in the hands of the

n B . . pc()] \
and does not fall within the power of the Impar Ple/ Partje.

y €5
- o tial Party e,
(3) There is willingness on part of the disputing parties g, ; "
» P e rACAn : 2 AISCee
at hand. put forward their respective objects and ISCugg thepr
« o . v ) 1 (
through negotiation at a possible positive settlemen Herest ang 1hlcm
£ 1 dryy
I

(4) the intention to achieve a conclusive result vi, facil;
L s Sl gt Cllitatj
professional that1s impartial, trained and neury] Ive help ’
4

Tvpically speaking. mediation has no formally necessary essen;:
’ Ntig)

similar elements are usually found that can be su - Sbut g

“()Ws:_

i Fverv disputing part is given an opportunity to te] ;g or her «;
¢

story:
Mediator identifies the core issues in the problem;

The clarification and detailed specification of the respectiys ;

i
and objectives,
iv. There is a change of the subjective values of the respective parties
. . . 1
more objective ones for properly addressing the problem, nto
v, The identification of the options available to the parties;
vi. A detailed discussion analysis of the possible effects of the different
solutions;
vii. The effective adjustment and refinement of the all the accessory aspects

vill. Drafting the agreements into a final document

r nature of this activity allows the mediator 0 choose his

The particula
ractice in other

or her own method: for the mediator methods as in the p
countries also, are not ordinarily governed by law. They may ultimately ®
very different from the stages enumerated above. Moreover, several mageiz
do not necessarily need certain for the final agreement, whereas :t”;w
expressly require a specifically determined form. A majority of S :ns of
the principle of mediator’s confidentiality. As compared 10 glfet=
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Dystem

qpute esolution mediation is stands out in r
1 aYaTel e €spec N
its cconomic benefits and lastly its infor rl’_%l ofits
: mality, 't

HE MEDIATOR

gher™ e simplici
Fe ity mplicity,
cOLEOFT

4 ator'sisto generate an atmosphere in which the parti
i front f him are encouraged to smoothen the progresx‘] Lt -

ﬁw_c sispute in \\.'holl}' voluntary agreement or settlel'nél;t Y{Wards

invite the partlef (two ot meore) to meet him jointly, o e EINET
. to meet him 1ndqﬁ€nd€ntly with the purF;Ose Ofu flCan .ask each one of
of commumcation and discussion. He mustn ocking the blocked
II perspective keeping in mind the busine:szlll;;e fthe dispute
, professional or

Ak
atdispute
resolving

thel
pannels
om an OVera
p.:rsoﬂal aspects.

Tools of Negotiation
4 mediator is armed with particul
ar tools of ne ..
gotiation that
are

ynavailable 0@ judge presiding in a court of law:

position Based Bargaining
E'nd'er. FO'SI'HOI:) based bargaining, the mediator may constri
dissimi aqtles etween the concerned parties and their cont f(l;lt o
: . I
positions in law. This may possibly be done by enlightening the?n ltCtO}Zy
0 the

et o
chrt.amt.les of the _]lldlClz.il or legal process, and the prudence of cleari
up their differences of opinion in a consensual mode B T

). Interest Based Bargaining

;hyltshl Sfale?tfgc tz?fhof barggming tin can be exemplified by way of the
The judge w?’“ o :k two girls, each one of whom sought after an orange.
e o about the q}les‘t1ons and thus take them into due
(ontract wh(; . pqssessed it tfrst? (property), who bought it?
il divid’e e ﬁi'qmre.s it more? (equity). On the other hand the arbitrator

isparity awarding half of the apple to each girl. But in

W COMMISSION OF INDIA (July 4,

c.in/adr_conf/sriram |7.pdt
FOUNDATION FOR

://www.t‘drindia.org/

“ Srira

2014, ﬂ:ggng;\lj’ On the Mediation Process, LA

“ Nishita Medh), http://lawcommissionofindia.ni

DEMOgsoha, Alternative Dispute Resolution in India,

Pblcationg Alrer it oo (Ul & 2014, 2:30 PM)
ternativeDisputeResolution Pfi.pdf ’
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yurnal of [aw and S0clt A )
d j”h”n,. :
1

KIIT Ji
et interest based bargaining, the mediator wi|| Juest
Al N . " ~ ~ i |f)
why they both require the orange. If one of the girls neey, : e,
- v J . v

he peel, the two girls will themselyes Speag ©ing,
at meets the respective interests of |, dity ., ™
omises on the part of either party,

other girl wants {

, allocation th e

(
ith, ity
I,

to al
unnecessary compr
rative Bargaining

¢ bargaining the mediator might amalgamate e,

he disputing parties to arrive at a harmonjoy :e]ds g
as seen in our daily lives, is a situatjop Who Wiy
student of law needed the same book to prepare their reSPCCtiv:re g
for an €ssay competition. After much quarrel, an older studen lasﬂeSSa;.‘;
them to write down the essay together, therefore increasin g bothy:}?!]."
probability of winning the first place, and ensuring that both of 1 €lr
able to take part in the competition.

these different and highly effective tools of negotiai,

the mediator should have individual qualities that allow him to commumca;t
comfortably with the parties.” The mediators are also not bound by
provisions of Code of Civil Procedure, 1908, or Evidence Act, 1872 byt
to act in guidance of the universal principles of justice and fairness, haviy,
consideration to the respective obligations and rights of the parties, alon
with the various usages of trade (if any) and the conditions ad nature of th:

dispute at hand. 18

3. Integ

In integratiV
interests of botht

A good example.

em .

Equipped with

Qualifications of Mediators

The apex court of the country Salem Advocate Bar Association V Union
of India”?, gave approval to the Model Civil Procedure Mediation Rules that
had been prepared by a Committee which was headed by Justice M.J.Ra,
the then Chairman, Law Commission of India. These duly approved haie
already been adopted by a majority of the High Courts of the country alon

" Ibid.
17
B .
rad Spangler, Integrative or Interest-Based Bargaining,

INTRACTABILI 3
imerest-based-barngiE,Jil;]lgy %, 2014, 7:50 PM), http:// WWW.beyondintractablhty.o

:Z (Slzlr:g)xjediation Rules. Rule 11 (2003)
vocate Bar Association V Union of India, (2005) 6 SCC 344
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wation I Indian Judicial System
Vfedtaiit

fications suiting to needs of the State concerne
10 v . !
- m«‘\‘l‘ | Civil Procedure Mediation Ry|es the given pe
~ Aodd

rsonsg
i Ot mediatorg™-

Liied to be enlisted in the panel
 gualit

N
~MN
<\

-~ ~ ll' ,l‘ (‘(“llt:
"‘t\\* R ¢

{ Tudees of the Supreme Court of India:
RURLLLESS

\ { District and Sessions Judges or the retired Judges of
‘s R\‘Z‘R\l .

< ‘il Court or Courts of equivalent status;
Oy LV
e LIt

| ccal practitioners having a standing of
oo | &\:-“ .

A ~

at least fifte
it the level of the Supreme Court or the High C

: ‘_‘ ‘f. b L . .

I Courts of equivalent status;

™ \‘:“\ .

€N years at
ourt or the

. Fxperts or other professionals having a standing of fj

fteen years
fing: or retired SenIOr executives or retired senior b
;..Lj\*“":“

ureaucrats:
n mediation byt also

urt, provided the names
urt initially or Whenever

e insatutions which are not only experts
. ._;5 Ven recognized as such by the High Co
~k members are approved by the High Co,
w«: is change in membership.

nngualifications

" Ssgquaiifications for being empanelled as aconciliator or g mediator
x given down! :-

Ao rrv ey
- \1

. individual who has been adjudged insoly
-2 ndividual against whom a crimina] court has framed crimina] charges
“volving moral turpitude and such charges are pending; or

ent;

2 ndividual who has beeq charged and duly convicted by a criminal
- for an offence which involves moral turpitude:

hom a competent authority
or an ind

An individug] against w
“Sciplinary Proceedings
“Is¢iplinary proceedings;

o ed@ation Ru
raft)\ ®diation R,

has initiated
ividual who has been punished in

les. Rule 4 (2003).
les. Rule 5 (2003).
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of Lain and Socte n

/&'/I'I'.I:wmu/,
h other “"”('?-'”livg of mdividuy:
als g¢
15 the

s And also suc

notify.
Conduct and Ethics for Mediators

Code of
qpe Self-determination

B ]inculll'

Act In1pm1ial'“
o Duties to third parties

J

t

Discharg

S

: - ”
4 Prevention of any harm

y ! Appf2d
[-nsure Informed Consent
d Voluntariness

N

promote Willingness an
7. Maintain privacy: A mediator must not reveal any issye,
SUe/m

party wants 0 be kept confidential except;
A mediator has been specifically permitted to do sq by th
© pam,

atter that .

a)

concerned: or

the law requires that the mediator should act in such manp
€r

b)
g Consciousness about professional role, boundaries and competepg,:
ce
In the case of Moti Ram (D) Tr. LRs and Anr. Vs Ashok Kumg,
Anr®. the Supreme Court held on 7 January 2011, that mediation proceedi‘;m{
re. It was also held that only an executed settlemei:

were confidential in natu
agreement or alternatively a statement that the mediation proceedings were
ded to the court by the mediator.

unsuccessful, should be provi

Before this judgment, while parties had the freedom to enter into
contractual agreements to uphold confidentiality of the proceeding of

¢s? INDIAN INSTITUTE OF ARBITRATION

2 How does the mediator assist the parti
p://www.arbitrationindia.com

& (July 5, 2014, 6:30 PM),MEDIATION available at htt
htm/faq.html

jj Snrgm Pa‘nchu, Opinion, IBLJ. 15,15-20 (2013-2014).

J /]\bhmav Chandrachud, Alternative Dispute Resolution : Is It Always An Alterna™®
IDu:); ]56, ?§Ol4, 7:10 PM), http://www.manupatrafast.com/articles/PopopeﬂAﬂ'Fle'aSp‘\'
5 Cor ’c 66f-2c9d-4326.-be9l-d5blea5faeSO&txtsearch=Subject:%20Arb1trat10n oS
014 8‘_2/7’ Of Confidentiality In Mediation Settlements Law, UKESSAYS-COM (Jul "
, 8:40), hﬁp://www.ukessays.com/essays/law/concept—of—conﬁdentialify'm'medlam

settlements-law-essa
settlem y-php q
Moti Ram (D) Tr. LRs and Anr. vs Ashok Kumar and Anr, [2010] 14 (ADDL) st

152

ive!
9



. * 3 Yo o v >
I Indian Judicial System
i I’”Il . . o :
et v other statutory authority decisively provided
sora : ‘ '
.,,,gl:!““"”;_ h‘ﬁ“’“ By the judgment. Supreme Court has
40 . 10 Lo ’ . . o
¢ con proposals discussions and made during

e 10 at any
it (I h«“ an, . : .

' nfidential. The judgment improved the popularity
are C( '

od in India, chiefly amongst non-Indian parties.”’

.

+v and Integrity: Honest, on the part of a
o several other things:-

s expenence:
!

Vi ¢ anv. whether it is direct or indirect in the final outcome of
orest ] s
Cles

he 1ML

- qgreement.
W Uiave

'+ be charged for mediation from the parties; and
he fees e

he other aspects of the mediation process that can have an effect on
| 1 " V\\ ) i d 8 . .
: her of the party’s willingness to participate.

srevent the clash of needs and interests?®

is can be further illustrated by an example. In a cheque bouncing case
. nusinessman refused to repay a debt of © 5 lakhs saying he had no money
1+ someone else had not yet paid him too. Through mediation it was revealed
2t he had some money; but wanted to pay his son’s school fess with it. A
«ilement agreement was reached with him agreeing to pay ‘ 3 lakhs
waghtaway and pay the leftover amount after 6 months.?

Presently the apex court in a historic case has directed that all criminal
«urts should make a sincere effort to adopt mediation in order to settle
nanmonial disputes, specially the cases of Section 498 A (IPC) which covers
‘rassment of a married woman by her husband or his family members.*

“exander Odd . , . . . :
% confdenyig) ﬁ’Ea)f(lg Egér\s{,(?ﬁpreme Court of India holds that mediation proceedings

detail agpxa=r P ly 5,2014, 10:40 PM), http://www.lexology.com/library/
1- ,?upmfmé 22lf7§;f§<l:-833a-45 5a-8614-ce8e888cbS0b

ek in Coypes o
“““’-Civilsoc(;:r” Try mediation, CIVIL SOCIETY (July 6, 2014, 8:30 AM) http:/
- Balajj, Medté%"lme-COm/Archive/jun 10/jun101.asp
hrtp:’:’\\w\'W.telegrap?]? '(';,“St before divorce: SC, THE TELEGRAPH (July 6,2014, 9:50 AM),
Ndia.com/1130223/jsp/nation/story 16596332 jsp#.UBAP25SSxOg
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\. ROLE OF MEDIATION IN BUSINESS ANy COMMERe,

The branch of mediation “l‘“(.‘ applies to the Areas of po..
commerce. and still thisont“iSth’h'B{lC{“ field ufuppiic:lliml i;”%"lc 5 ang
consideration the number of mediators involved in muli:llin;g' W( e “ml
(o the economical range of entire/total exchange values, | h‘.'uwnlig.,; ”H«I’
commerce or 1 business assists the respective parties znlluirL Medi,
end of respectively selling/buying a thing at agreeab|e C"ndi“(| tbc Ui,
in the want of creating a synallagmatic contract’), bringin :n:“ym“”“y
essentials of the treaty to a correspondingly balanced equilihriu; ,hc '
that can be suitable described as harmonical. The thirg party or lhltl 4 Anney
ordinarily undertakes to find a positive agreement am O“g/bctwL incd'atur.
case may be. the disputing parties looking at the main agreemen‘;&n, as the
looking at the accessory agreements as well, thus finding 4 C()mp()ajd- Cven
each of the related aspects which may combine in the best Manner -lt?(').n of
all the respective prerequisites and needs of his clients. The gy, ﬁeldls(i)ss;blc,
specific branches that are very well generally known: in insurances, in ﬁl:xznufjc
in real estate. in ship-brokering as well as in some other particyqr mark;:’
mediators generally have an own name and typically obey to singyla ]aw;

In general the mediator cannot carry out commerce in the type of goods iy
which he is an expert mediator.*
Mediation under Sec 442the Companies Act, 2013

The Companies Act of 2013 has provided for the creation of a Mediation
and Conciliation Panel by the Central Government, which comprises of
mediators with specific qualifications to which the National Company Law
Tribunal or NCLT, National Company Law Appellate Tribunal or NCALI
(its appellate body, as the name suggests) and the central government wil
refer cases under Sec 442 of the new Act. A time period of three months 16

provided for the conclusion of the mediation process.

ISting

. cr ing 10 the

"' A contract in which each party to the contract is bound to provide something
other party ity 6. 201
N GROUR LLqillljrl;:erce,hu?!

*? Business and Commerce, MCDONALD MEDIATION G d Co
11:00 PM), https://www.mcdonaldmediationgroup.com/Busmess~ar!|ﬂES LINE (22
» Chitra Narayan, Let s sort it out across the table, THE HIN_D,UB US. ort-it out-#1%”
6,2014, 12:00 PM), http://www.thehindubusinessline.com/opinion/I¢ts->

the-table/article5414876.ece
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A nu““““."’“ are 10 m:ilkc rgcunnncmluiiuns on the settleme
o the refermng "””N":”Y- I'he qualifications of medi. o
i he p;\‘st he (ollowed 10 the mediation process and fees for the mmc_!{lgrs.
Jures s upn October 2013, the Central government Ub]"q't}l,(m
Il the process of finalizing them." published

e SCU Y. .
1S and 15 st

" Il , Centre has ijCdCd the I""’CCS‘“: of ‘“‘Cdi““(m as one that is meant
Scilitate voluntary resolution of the dispute(s) by the parties
the view of each party to the other, assist them in identif ins;
e Jucing misundc'rslandi.ngs. 'clarifying priorities, exploring areayg O%f
) < and generating options in an attempt to resolve the dispute(s),

;nmf‘mm . s b P .
phasising that it is the responsibility of the parties to take decision which
s 16

4ffect them.
jgrisdiction of NCLT, NCALT and Centre’’

Under the 1956 Companies Act the jurisdiction that was exercised by
¢ Company Law Board (CLB), the jurisdiction of the NCLT is considerably
«ider. Moreover in addition to the jurisdiction of the CLB, the NCLT will
Jlso hear all the company cases that are currently under the jurisdiction of
the high courts and the Board for Industrial and Financial Reconstruction

BIFR). including cases relating to mergers, revival of sick companies,
oppression, and class action proceedings, minority winding up of companies,

qtempt 10

, dmmmllmcalL

and 50 ON.

also exercise powers under the new
Companies Act in certain disputes — such as those that are related to the
Jaims in summary proceedings for winding up, adoption of the name of a
company, where the rights of parties involved are determined by the
(Government. Mediation will now play a significant role in all such proceedings.

The Central government will

(15%1‘10" 442, Companies Act, 2013 available at http://www.legalcrystal.com/acts/6285l
“wessed on July 6, 2014)
: ((Bf’ff" Rules under the Companies Act. Chapter XXVII (2013).
n Gan e dtoniTuless ile 15 QOO ompan
onsti ola and Mrinalini Gupta, India: COMP? y
\mstitution Of NCLT | Mrinalint GLF ONDAQ (uly 6 2014 22 P, o
Co W.mondag.com/india/x/21 91()8/C0rp0rafe+( ()Illlliej;I(l
npanies+Bill+2012+ And + The+Constilution+()f+N('LT+And+ NCL
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i the NCI AT, * which hears appeals from orders frop, ul ®llate "
: diation in the Companies Act. 2013 as gy “'“‘lk NCT i';’t‘
RARIY '
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ision of me
nies is significantas a policy measure resoly,

inclt
whic

While disput€ resol

h involve compa C“ch

ution via settlement has always beep, N

for parties. the impartial mediator plays an 'unperati\'e role in rl;ralte

parties © the negotiating table. Thus mediation can form the
_mercial relationship on amicable terms.

F MEDIATION

arties are jointly in charge of over the mediatiop,
tcome. This means that they can decide the paI;tfi0cess
the terms of 1ssues Of reference can be expanded or limited for the durCL!lar

ceedings. Not only they enjoy the right o I;ilt;iz

of the course of the case pro
a decision whether t0 reconcile or not and the conditions of settlement

Secondly. as repeated time and again, mediation stands for three cryciy
advantages: Its speediness, efficiency and economy.*!
Thirdly. a mutually beneficial and satistying settlement is focused upon

while resolving a dispute.

Fourthly. mediation is confid
closed door and negotiate the terms 0
of public and media.

Fifthly. it is imp
the provisions of settlement. fulfil
surely will be observance.

Sixthly, it is a participative process. Each side
demgnstrate their case in their own words and to open
part 1n the negotiation.

: .ma“"c
lnglng [he
base for ,

continuing & con
VI BE.\'EFITS 0

Firstly. both the p
in terms of the scope. OU

ential in it process. The parties meet behind
f settlement, devoid of watchful eyes

ortant to keep in mind that the parties themselves sign
ling their essential interests and needs, there

gets the chance 10
ly and directly take

** Supra note 30

jj;ghfnompéﬂies Act. § 442 (2013)
av i
MANUPATRijﬂlxld(rJa:lh ”‘L Alternative Dispute Resolution : Is It Always An Al
PopOpenArt iyc f 2014, 3:00 PM), http://www,manupatrafast.com
dsbleaSfae50& e.aspx?ID=-116c966f-2c9d-432¢€"
"' Benefits of tﬁ?jj’;thSHbject:%20A;bitration
1on: ]
n: High Success Rate, Low Cost, FIRST MED! /?pslé

CORPORATIO
N (July7,2014, 4:00p M), hnP://www.ﬁrstmediation.com/
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mediation cente
Chennal. Bangalore

diation commenced in India in the 198()

rs have been established up by the hi 5 loday
and other states Cases ' "eh courts i
. a states. Cases that haven pendi R VT
1 long duration are referred to the mediation centre where ccrt'?‘g !N Courty
't lcd a T

-Q [ g ol s N - n al
ators make a strong effort t:) }(]I"r'”m”l
it lipe
M

judge-mediators and la\\'yer-medi
ious matters, wi
S, where a sett]
Iy

solutions between the parties. The vari
hen recorded ina compromise document. This i
sent back

arrived at.are t
or a final decree. It must be noted that after th;
IS ng

the concerned court fo
further appeal is possible to this decree.

Since justice 1s not granted speedily men convince themselves that justi
Joes not exist in the first place. Keeping in mind the same idea, Chi P
Bhagwatl. 1n his inspiring speech on Law Day said, “I am pair;ed tle”us“cc
that the judicial system in the country is on the verge of collapse %}? e
strong words I am using but it is with considerable anguish that I éa se Se(z)lre
judicial system is creaking under the weight of errors.” It is heaﬁwaimoi'n r .
see that disagreement and disputes that have been pending fora numbe? ([)i
vears have frequently been settled within the short span of few days, in the

able hands of advocate/] udge-mediators.
case?;:dcss Zicaltl be e)_(plained here, both of which referred to mediation. A
aSSOCiationydram :;natlonally renowneq sports personality against his o
membership i gi%s tl'lon fqr 1‘0 years, with him fighting vehemently for his
performance got aﬁ’“ecte ;tl'lpplng away of which brought him humiliation- F'°
informal apologies W ed to the years of the legal battle and finally in n‘lcdlallk‘“
withdrawn and the ere rendered, the money claims plus counter claims wert
removals of all caus sportsperson was restored with his rights leading
es of grievance.
] di spule

In anoth .
cxhasied the two partis, bot Case of Bangalore,
positions. COunselii) ies, both of which were unwilling t0 move IO =
the war. During m:dg' did not help at all and the children bore the bro"
:Irtltlfable parting of wlaeslonf }flesen tments were discussed gsolved
ettled in s with visitati .
few days with minimuril tj;ﬁg;::ght(si Zn?ured and a
and delay.
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(10!

\1,"1:&/"]" sment of international trade law; which contains

athd N.(|I.< for management of trade between countries;
et s nnd‘ll“h‘c‘ dominance of the World Trade Organization
et “-ghl»l.mh'/minn movement, widespread use of thg intgmet,
i g2 ctors. appear 10 propose that legal complication is
{1 el Anhl‘c and intolerable point. There might be no noticeable
0@ conclude which particular _|urlsd|ct10n. has primacy or
o ot W8 her. and there may perhaps be considerable struggle

\ \\m'\\'hich ot , .. ;
U erinany single place. For that reason, mediation possibly

" \mﬂ matte . : ing f | judici

i more extensive Se, reinstating formal judicial and legal
| : ” . 1 1
come allowed by nation-states. A number of people, like the anti-

ont. consider that such official processes have rather

_ation movem
. | q;:g\ I1]"ailed {0 give genuine protection and closure guarantees that
A_‘:‘\f.m:ii"\ ons to uniform rule of law. Following a growing disrepute of
s, as well as a bigger notion of its major features and ultimate
.« mediation s in current times habitually projected as a structure of
. uon of intercontinental or international disputes, along with attention

+/ligerent situations.

vsuively speaking, the success rate of mediation on a worldwide scale
«uzlly quite high: some of the commentators have made a mention of a
ming figure of 85% of cases that are brought to mediation. Success

‘¢ means that gll the contesting parties feel that their interest and needs
“icbeen wen into consideration and the resulting agreement serves them
:ir d] (‘l)une 'oﬁer.) clash among people or organiza.tions lf.:ads to adreary
combat with a win-lose outlook. In case if mediation, one can

»that even conflicte C
B nconflicts can be resolved and justice rendered by healers and

Give -

e migg lﬂr:el:;::ir:;e;ral? from the courts fmd better public responsiveness,
Mporan drsppiel tl:i’g to make a hugc; 1rppact. The measurable benefits
,',flut,'”’t’ i”“‘mvenience gant expenses, llrpltmg the overall p.ende‘ncy and
it S bong 10 as We.ll as unlocking a brand new vista for legal
0lVing g o make mediation, one of the most preferred methods of

( e4ISputes in India ; . e e s
he India in the years to come. It is significant here to point

' ot W()nh
m ) S Ve - M . 4
|e11 CTeSpect of yi:‘“@mem by Former American President John F. Kennedy
U Never fog tok::te resolution: “Let us never negotiate out of fear but
gotiate.”
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“c ahvsmal situation gives rise t0 NUMETOUS questions: why aren’t

- or orotected? Are there no laws to protect them? Why aren’t these laws

- mplemented? The answers, or lack thereof, reveal to us a case of

e societal indifference towards women. They are the lowest on the

2 1otem pole. This essay aims at attempting to understand why women
o continually put in such difficult situations.

| THE PREVAILING LAWS FOR THE PROTECTION OF WOMEN:

INTERN ATIONAL INSTRUMENTS

Nernational « .
et 15 lfa: categorically recognizes sexual harassment at work
S O - B e . . .
iscrimination and violence against women. There are

e !.n‘» 7 RICT
-'.:.A‘r,;rf;_)pZizh'Vc-'"dianexpress.com/news/cab-driver- uilty-of-rape-murder-of’
i gy mployee-pratibha/693380/ | R a1
vy o0, Female phot : (Accessed on: 28 February 2014)
J’l"\wilcleg,aph co N d?u"‘ahﬂ Gang - raped in Mumbai, (23 August 2013)
‘“ﬂﬂl\l-%ﬂﬂ Tan, -u news/worldnews/asia/india/10261073/Female-
e 0 g o ed-in-Mumbai html
‘J'u.‘iL_" i 2 n i,. . . ’
et hulr:‘v",’f\;‘olgns-19225dl ;(;r:ilndlé/rePon-tehelka-editor-tarun-tejpal-charged-with-
{:,“‘IV““EUI 5 .w‘dnaindia.comliﬁg%ed on: 28 ngruary 2014
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etruments. which enshri Vol
mational instruments. which enshrine the right ‘W
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workplace and proy ided various Dproaches. | . |

d

vanous inte ’l
‘ er w(’rl(
€ ]n f :

atmosphere a
1SSUC ,‘ g
, , | A
srticle 2 of the General Assembly resolution o, Dec
:n define aratj
Flimination of Violence against Women defines why Congtjt on g,
Stlute

- arassment al work. educational institutions and elsewhere A S Sey,
~ovided eliminative approach in the form of penal, ciyj| and‘ad ' Ttic|;1
<anctions’. Also. Article 710 16 of the Convention on the Elip,; '_nistrativ,
F orms of Discrimination against Women® (CEDAW) directs o o
take appropriate measures o eliminate discriminationg againgt jvte Mies
Gields. The Beijing Platform for Action also recognizes Wome oy

e
workplace asaas a form of discrimination’.

n

n harasSm

The International Labor Organization also recognizes thy
harassment at workplace is a kind of discrimination and acts ag & ObS;exula]
for women to work safely®. Also in Africa, various protocols are in existzle in
which emphasizes on transparency in recruitment, promotiong and dismlslce.
of women. They also emphasizes on eliminations of sexya] harassmems(?j-

women at workplace’.

In Europe. The Charter of Fundamental Rights of the European {y; o
enshrines the right to be free on the basis of sex, which could be extended
interpret to safe working environment at work place for women!. Whle iy
America, the Organization of American states treats the issues of sexual
harassment as that of violence and not that of discrimination. It enshrines

* (A Res.48/104, UN Doc. A/RES/48/104 (Feb.23, 1994).

“G.A. Res. 68/138, UNN Doc. A/RES68/138 (Jan. 15, 2014). N
" Un.org. 2014. Fourth World Conference on Women Beijing 1995. [online] Available st
http://www.un.org/womenwatch/daw/beijing/platform/ [Accessed: 28 Feb 2014]. )
* See, International Labour Organization (ILO), Discrimination (Empla\‘{"f’”l’de
Occupation) Convention, C111,25 June 1958, C111, available at: http://www.remol_rlm-;og
/docid/3ddb680f4.html [accessed 28 February 2014; International Labor Orga]n
(ILO), Indigenous and Tribal Peoples Convention, C169, 27 June 1989, C16%.
” See, African Union, Protocol to the African Charter on Human an
the Rights of Women in Africa, 11 July 2003.

“ OJ L C364/01, fity: How
" See generally, Prechal, S. and Burri, S. 2008. EU Rules on Gender Equaiss'ién
they transposed into national law? [report]Luxembourg: European Comi
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i of Women in the Workplace
e

”.-‘,‘“‘”

v

l r’ml"r:\'mmhm'

it to be free from violence and have g gafe
yas g

CVIronmen(! "
:1“‘nl

e advent of Vishaka guidelines, wherein, the Supreme

i the » i

prior 10 recognized and defined sexual haraggme
el I 2

the TS

il harassment at workplace had to file

Court
Nt women whe
acomplaint of criminal
oction 334 of LPC, which deals with an assault which outrages
sl “"‘!“‘ estv and also. under section 509 of LP.C, which provides for
QUL are intended to insylt the
w:m:sht::‘cn wherein. what constitutes an outrage of wome
g WO )

he subjective understanding of the police officer.
o 1.“ i, L\ R

N

wod SO\
eounten ¢

W1 ‘ﬂ‘.‘ n‘ - RN ) 1
e o for word, gesture or acts which modesty
n’'s modesty was

rhe Landmark Vishaka Case:

Fven prior to the Vishaka case, there has beep

i Indian Courts.” However it is important to dj
l-\ «! Aleading case of sexual harassment concernin

» the State Women's Development Program in
wped asan act of revenge for her work campaign
"norto the rape. the women employees had comp
+the State. but no action was taken. The State

<iual harassment and there was a failure of the
“v case. Public interest litigation was filed by
“pported by anumber of women’s organisations

uidelines emerged in 1997 14

protection afforded by
scuss the Vishaka case
g asocial worker (Sathin)
Rajasthan who was gang-
ing against child marriage.
lained of sexual harassment
had no functional policy on
part of authorities to pursue
the Lawyer Collective and
following, which the Vishaka

Another important case is that of MedhaHYPERLINK *hip:
“wlegalerystal com/928867 HYPERLINK *“http://www. Icgulcv:\x\'ml.comﬂ
867 Kotwal YPERLINK “http://www. legalcrystal.com/928867 '
HYPERLINK “http://www, legalcrystal.com/928867 " LeleHY l”l‘im INK
0 www legalerystal.com/928867" vs. HYPERLINK “hitp:
Hlegalerystal.com/928867 " Union of IndiaHYPERLINK “http://

——

Organizagi
)

Un
)

. " nventi » Prevention,
: on of American States (OAS), Inter-American Convention on the
IShmepy and E

P, "Belem do
radication of Violence against Women ("Convention of Be
Aur,u ),9 JUHC 1994 ‘ - Ra tha Bai v. Union
i Deol Bajaj v K. p. S Gill, 1995 SCC (6) 194; Ms. Ra

iho ) Pondicherry, 1995 SCC (a) 141
$haka vs. Sy of Rajasthan and Others
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| \ o b aw amnd Necreiy
\' v '\“hll“l.

Leom D886 7 The Supreme Coury Ohsery l "
ey,

“'“H Sl

WA W |\‘p'.\ls‘1\\l.‘l
Vishaka Gudelines were not properly iplemente DY var ”
i (-\“

depariments Ihe court emphasized on the faet that \"ir;lnukup.,,‘dd- o
. . - . | Y \ ”K‘\“
e unph'nh‘llh“{ i form, substance and spreitto by g pendey Cqualiy

cnsuring (hat the women can work with dignity, decency ang With dlye
' TeSpe
. ' 1

With efteet to which, the Pachament finally brought iy, fore
| | o o Caf,

reaching prece of Tegaslation which deals with the protection of wome y
' ! a w The cay . dfing
cexual harassment at workplace, I'he sexual Harassment of Wome 1
. _ A ) N
Workplace (Prevention, Prohibition and Redressal) Act 2013 was ¢ X

. . . ' M v "“Clcd
with the objective of eriminalization of sexual harassment af workpl

ace,

Ihe Act has en masse laid down what all constitutes sexual harassmeyy
It has also. thoroughly and comprehensively defined who is an cmpl(,yﬂ‘
emplovee, domestic worker and what can be constituted as a wurkplucc:
which is certainly a very extended to include even the time in cab,

he Act provided for an exclusive complain mechanism throug
constitution of Internal Complaints Committee at the work place and Local
Complaints Committee at the district and block level, wherein a District Officer
shall be responsible for facilitating and shall monitor the actions under the
\ct

Ihough the Act is comprehensive but it fails to provide protection to
male employees from the sexual harassment, fails to provide rel‘crc?nce to tl_w
protection from victimization, fails to provide external representation W.llhl‘n
other forms of protections

1CC, fails to provide protection from vartous ‘
at the falseor

timelines may prove to be realistic in some cases, fails to look "
L ’ . . von’t nravide any monetil]
malicious complaints by the employer and also doesn’t pi ovide any

compensation,

. . . qis 1 pC through te
I'he Act resulted into the addition of a new section 1n [.P.C throug

2013 amendment Act, in the Torm of section 354 A.

Current position:

10
' . . , : . oy
* Sawtanter Kumar V. Indian lxpress Limil d and othe

Q2013) 1SCC 297
2004 Indlaw DEL VE

164




of Women in the H'UI‘/(/)/(I( e (/l)(/{'l'.\'lllll(/ill}'

The complaint
€N to public by
cases filed and
also not presented.
a4 Was wrong and it

o nent allegation against a retired SC judge.
ol hams-\l (he facts of the complaints where made op
<h -d. ‘:::1 few TV news channels — there was no ¢jvil
s m:;‘:““ cvidence to support the complaint were
0

;:.«‘”“‘“.ﬁ was held that. publicize done by the medi
. l e

\ w!‘f";'(‘h ights of privacy of the complainant.
' ‘\“l‘\ =

i Court om it OWN Motion v State of Jharkhand and othey s

parliament 18 currently consid%‘ring Protection women Bill, which is
ended 10 protect female workers in mos.l work places. Provisions of that
;ﬁ" gre not sufficient to ?urb. cye-teasmg. Before undertaking suitable
ccislation to curb eve teasing, 1t is necessary to take at least some urgent
seasures so that it can be curtailed to some extent.

« Union of India v. Nisha Priya Bhatia'®

The Bar Council of India shall ensure that all bar associations in the

«ountry and persons registered with the State Bar Councils follow the Vishaka
ouidelines.

The 2013 Act:

Under the 2013 Act, the following authorities are to be set up:
1.) Internal Complaints Committee at the work place"
2.) Local Complaints Committee at district and block levels®

| Additionally a District Officer (District Collector or Deputy Collector)
fH facilitate and monitor activities under the Act. The Act makes it the duty
every employer to meet certain standards set out in the Act itself.2' Section
:’\' 0fthe Act lays down clear punishments for non — compliance of the Act.
Ithe employer fails to comply, the punishment is a fine, which may extend to
R5.50.000. 1f there is a second or subsequent conviction under this Act, the

U4 Indiaw JHK ) 53

. 3113 Indlaw DEL 2677

) Al N Nel
Rcdres(s):l;‘ AO flthze Sexual Harassment of Women at Workplace (P
“Sect €, 2013 nti 4
erLL‘l;:'):l 6/:) Fihe Sexual Harassment of Women at Workplace (Prevention, |
U Qe I ACL 2013 : -ohibition,
Re::etslgnl 19 of the Sexual Harassment of Women at Workpl'd_Ce (l)rf:.venlt1«)|1, Prohibl
ovi )Act 203 lays down the Duties of Employees as follows: - Jude safety from

de a safe working environment at the workplace which shall inc
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-ONCLUSION: TAKING AFFIRMATIVE ACTION
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- the last few decades, sexual harassment has become a topic of intense

- the public and legal arenas. In spite of their contribution in the life
ntoreSl n . .

¢ orv human being, women still belong to a class or group of society,

wich s in a disadvantaged position on account of several social barriers and
mpediments.

Theposition of Indian women is no better compared to their counterparts
woter parts of the world. On one hand she is held in high esteem by one and
¢..vorshipped, considered as the embodiment of tolerance and virtue on
otter hand she has been the victim of untold miseries, hardships and
anvcites caused and perpetuated by the male dominated society. They have
e ictims of tyranny at the hands of men who dominate the society.
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‘ JMany
PO sector have bep \ Comyy,
especially i the BIYO sector have bepun 1o plemeny Polic My,
CS '

women ot r\:nnplv m the TATAL Titan and /\wvnlm-(- 0 l\rnh' l ]'

and 11y

conduct there are explicitelauses that state the Ihllnwinp- Ml of
“Itis the lepal duty of the employer to take APPropriate oy,
ORIt i il i ‘ SHMatye
(0 combat sexual harassment at work. Further in op(er Ve,

«exual harassment at workplace one must:

«  Lnsure a sale working environment free from Sexual |
C

. Arace
for women; ArASS My

«  Prepare policies for the prevention and prohibitiop I‘
ol Se

Harassment: Sexyg|

< Maintain a proactive program to educate al| membe

‘sexual harassment : . . IS5 1o the
defimtion of sexual harassment and procedures for red

ressal;
»  Undertake workshops and training programs at regular interyy)s ¢
. . . N . . . a S ‘
sensitizing the members of the organisations: "
»  Prominently display notices in various places Spreading awarene
. 6 SS
about the issue of “Sexual Harassment at the Workplace” ang giving
information for the redressal mechanism that has been put in place

and encouraging women to file their grievances

It may take more time for the situation to improve, and for women (o
truly get the protection they deserve, but what this essay would like to
highlight, in conclusion, is that their has been a societal awakening. People
have become more sensitized to women’s issues and needs, and more women
are participating in every day life. Also in conclusion, it is important to note
the role of every individual has, to promote and protect women in our society
They don’t require special status. What they really require is to be treated
with respect and dignity, in all aspects of life, and their struggle 1‘(?rthe saun“t“,
shouldn’t be reduced to something as menial as being “a battle of thelscl\’fb :
For it is far more than that; the woman’s struggle, is a battle for survivalat
a fight for a good meaningful life.
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CONFIDENTIALITY UNDER THE
.m-,m(‘f‘N'FoRMATI()N ACT AN INFLEXIBLE
110 ABSOLUTE OBLIGATION?
R ' ‘{ / .

Paramita Banerjee*

ABSTRACT

—mation Act, 2005 is widely seen as a watershed development
¢ Right 10 ‘!’;'ﬂ,” ’_”f”[’,‘ (,,,‘;]mwors the citizens to secure access to a wide range
- (w f,-;h,:;v;.icr the control of public aulhorf'lies in o.rder to prqmote
) ,‘z;’«f accountability in the system. The questl.on here is wh.ether it can
" Ué\ the breach of a patient's confidentiality, thereby violating the
o ‘:i( « private domain? The boundaries of private domains is generally
o e being defiled by Medical Practitioners unless it is Jor compelling
v.‘,,',,';;; have been prudently and vigilantly evaluated and deliberated upon.
other hand. the Act prima facie seeks to disclose all that i of public
. enabling poaching into personal domains by third parties, thereby,
erogating the significant values of preserving a patient s private documents. This
wper niends 10 look at this divide or conflict running in the topic between secrecy

wd disclosure. seeks to analyze it through various case laws and strives to reach
ultable conclusion.

inrm

Kevwords: privacy,
niomation

{INTRODUCTION

fundamental right, Medical Ethics, protection of

Sprotection of individya]

 vacy | autonomy and relationships between
“icual ang gociety '

Privgey ;
acy g e o L _
for zhey the claim of individuals, groups, or institutions to determine
Se J ) ) .
emsefye, "5 When, how, ang lo What extent information about

| ey
ALLB g School of Law, Christ University, Bangalore, Karnataka.
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1 (he seven Judge Bench decision "mupreme(, art 1,
‘ ate of U. P & Ors' where the majority read « Ourt j,
’\‘]""'ak..‘wgﬂﬁ of the right to life under Article 21 of the (‘onqt:gh't ¥
privacy 33 1n hough the Constitution does not expressly deCla‘re Utiop
However. 6}6‘ it but it is an essential ingredient of persong ljben'tﬁ“.a
fum‘iqment'a‘ r-li:midel'e d by Mathew. J. in his classic judgment ip ("oby: This
I Jesh& Anr?.1n which the origin of “Right t, Pri\::g .

- ) i Ii/ﬂ'(T P’-a‘ . . . .
of Maan American decisions, including Munp lline;
. "10”.«

a number of

was traced and a nun : ) _
; / icles were taken into

and Wolfv. C olorado’ and various Art account. [p Malgy

Singh Etc v. State of Punjgb & Haryana & .Orth the vie.w- taken earlje on

the&riflht of privacy Was reiterated. The const}tutlonal validity of the right ¢

pm-aé\- again surfaced in the matter of R Rajagopal @ R.R. Gopal vs Sate

of Tamil Nadu® where the Supreme Court held:

 “The right to privacy is implicit in the right to {iﬁz and liberty guarantee,
10 the citizens of this country by Article 21. It is a "'right to be let alone

4 citizen has a right “to s

afeguard the privacy of his own, his famijy
marriage, procreation, motherh

Nr
vy‘

111C C\'Oll" iOﬂ

ood, child-bearing and education among

other matters.”
Again in Ram Jethmalan

Court held that:
“Right to privacy is an integral part of right 1o life, a cherished
constitutional value and it is important that human beings be allowed

domains of freedom that are free of public scrutiny unless they act inan
unlawful manner.”
However, in Peaple’s Union for Civil Liberties v. Union of India®

Supreme Court held that the Right to Privacy itself has not been identified
under the Constitution. As a concept it may be too broad and didactic to

i and Ors. v. Union of India’, the Supreme

'AIR 1963 SC 1295
PAIR 1975 SC 1378
L94US. 113 (1877
1338 U.S. 25 (1949)
. 81 AIR 760
AR 1995 ¢ 264
201 85CC |
AIR 2003 SC 2363
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However, 1t should be taken up on the facts and
Hence, despite considering right to privacy as a
od of the public authorities, to contain corruption,

.w‘:‘jﬂm ig" ‘\ nd their instrumcmalitics_accountqble t(? the governed
i 'W“,nun; ‘ a‘ﬂ“‘ participatory under Article 21 (')f the (.,(mstltution of
o jovelt an absolute right. Henee, a law imposing reasonable

e - for compelling in.tcr'csts of thc‘: State must be held valid.
L gions “1"“1” (hus. override thisright to privacy where larger public
e Jaws c
R avolved:

'HT 0 pRIVACY v RIGHT TO INFORMATION: THE

.i R\'l)(l‘F‘.\'T CONFLICT

H marily concerns the individual and, therefore, relates to overlap

~vac) ' : 1
p Aw‘ ;—,gepl of disclosure under the Right To Information Act. The most
th ;hl;d \\-Ocates of privacy must confess that there are serious problems in

(8

- the scope of this particular righj[. Privacy interest in autonomy must
L Lplaced in the context of other rights and values. Therefore, a clash
‘_'\‘f,‘_\cen Right to Information and Right to Privacy is imperative because
«em 1o represent the two sides of the same coin and are, thus,

rconcilable.

w50 ) .
anet ,vum'am‘

The preamble of the Right To Information Act sets out that the citizens
shall have the right to secure access to the information under the control of
the public authorities, to promote transparency of information which are

12l n the functioning governance. The Right to Information Act provides
loraplatiorm to demand information held by government bodies.It is derived
om Article 9 of the Universal Declaration Of Human Rights which talks
dhout the right of Freedom of Expression to “seek and receive information”
Itis recognized as a worldwide human right. The Right To Information is
Jf‘;c!d tbe “arequisite for the very exercise of democracy”.” When transparency
“mandated for institutions, both public and private, it creates accountability,

ouilds PUb_hc trust and creates informed individuals. Inter-American Court of
Human Rights stated that:

;"I:e State’s actions should be governed by the principles of disclosure
an

_lransparency in public administration that enable all persons subject

ke

- “g ((.)}:lr /’JL')'( Access 1o Information in the Hemisphere, (Aug. 18,2013), http://www.0as.org/
pressmn/showarticle.asp?artl D=229&I11D=1.
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This brings us to a m
prevailing: secrecy or disclosure?
[11. RIGHT TO INF ORMATION: IN THE MEDICAL MILIEU

.In the healthcare or medical context, the importance of maintaining a
patlent’s privacy and confidentiality 18 ubiquitous. A strong reason behind it
is that a patient must be able to share private information about his health
problems and medical history without a tinge of hesitation. This information
the){ would definitely not want to be made widely known because of the
obvious reason that it may be embarrassing or may have negative practical
;:)onsequences in theirﬁ inter-personal relationships or in other walks of life.
p;(t)i;:r)lltl:nts of utilitarianism argue that confidentiality must be guaranteed if

are to speak freely and frankly to doctors, SO that appropriat

10
n %ggiﬂ_%’am{e ]Igeyes et al v. Chile

ava :
Public?, (Aug. 1,8, ;’Zy()cllggi ihm'z' Party Information: What Constitutes the Privare fmd
party-info. ’ ttP-//Cls-lndla.org/internet-govemance/blog/rti-aﬂd'thlr '
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Physicians have always had a duty to keep their patient’s confidences. In
essence, the doctor’s duty to maintain confidentiality means that a doctor
may not disclose any medical information revealed by a patient or discovered
by a doctor in connection with the treatment of a patient. Information disclosed
o a doctor during the course of the patient-doctor relationship is confidential
to the utmost degree because the purpose of a doctor’s ethical duty to maintain
patient confidentiality is to allow the patient to feel free to make a full and
frank disclosure of information to the doctor with the knowledge tha! the

regarding

“The relat

N N Mishra, Lisa Parker, V I, Ni ' he Righ
5 ra, L , V L. Nimgaonkar and S N Deshpande, Privacy and the 1V
’zr){ﬁ{umg"f;aa ;’/ 2 ’Z”5,.| ndian Journal of Medical Ethics, Vgl. VNo4 October—December

: Issuesinmedicalethics.org/pdfs/164ar1 58 pdf 158-161 (1-993%CDFD)~

" Shri Arjes ar M., . :
MoSKT rjesh Kumar Madhok v, Centre for Fingerprinting & Diagnostics
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“aresult hig marriage with one Miss A was called off The Supreme Court

Niled that ; ) .
lo hiatin the event of a conflict between the appellants Fundamental Right
HVacY and Migs

S A’s fundamental Right to be Informed about any threat

—

S The Uit __
18,7 H%ﬁjl;,[{la.”an Argument for Medical Confidentiality: A Pilot Study of Patients
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7 2013), htp'//;)b rf:dlcalhfecords: Disclosing confidential clinical information(Aug
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AIR 199q 32‘29[;974] QB 767

175



i ]am inid Socrel)
) (v

<uch an event the lattersg rght tq h
Right to Privacy. The Supreme Co ¢
ury

1 yaqrmidl y
! oly,
Me

KT

lhfner
. (
hmh(,r

to her life or health. mn
\ ‘ ' .
override the appellant

that .
re is a clash of two /’Nm/u,m,

Voreover. where there is _ nlal yig,),

the ,.;‘Lv]fl lf‘/)!’f\'(l(_‘ “"”Ch 1$ /’("" ”/ f’l(’. ”},’h/ 1o /i/l‘ anef ’h:‘ _’\‘ ”I(In,p/

a healthy Jife whichis a /um/(mwn'lul right Luarantee,y und)h W to liy

of the ( onstitution of India, the right which woyly Udvan%r /trr,'(.,e 2;

moralin or public inier est would alone be c”?ﬁ"’ced‘/hr thze ’ el’uhlu_

moral considerations can not be kept at bay and the PerS'()reaSOn ”7(1'1

issues shall have 10 he sensitive in disclosure Qf-"uch‘ig?:,. €Cidip,,
SSueg v 4

the
Thus. the duty to maintain secrecy in every DOCtOr-Patient rel
; - atjc

is not absolute and such duty could be broken and secrets diyy] "

e

) Obtained

Nsh;

cnmpel . . .
whether his duty to society requires him to employ the knowledge

through confidence as a doctor, to protect a healthy PErson ggn:
communicable disease to which he is about to be exposed. In syc}, ing;tllnst a
the doctor should act as he would wish another to act towargs Onezl}CE;
own family in like circumstances. 13

In Dr Markandey Keshari v Northern Coalfields Ltd. Singray]; 1
Clinical details in form of Bed Head Ticket and Medical Card of the appelgy
daughter. late Usha Gupta, were being denied stating that providing Beg
Head Ticket and Medical Card of Late Usha Gupta fell under the fiduciary
information which is exempted under Section 8of the Right to Information
Act. But the Central Information Commission held that it was her father who
wanted information about his deceased daughter and it was in the larger
interest involved that it should be given.

In Surupsingh Hyra Naik v State of Maharashtra® the petitioner, a
member of the legislative assembly of the State of Maharashtra was imprisoned
for a month for contempt proceedings imposed upon him by the Suprem¢
Court. However, two days later he had to be shifted to Sir J.J. Hospitel
Mumbai on account of suspected heart problems as well as low sugar "mi
blood pressure for a period of 21 days. Such a stance was highly conder®

19
. Alenggrkandey Keshari v Northern Coalfields Ltd., Singrauli
07 Bom 121: (2007) 4 Mah LJ 573: (2007) 3 Bom CR 134
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o Under The Right To Information Act
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ords were sought by social activists. The Bombay
MY : ‘(‘ ' N H 4 » 1 1 M -

\mvdlml rc Jdical records of convicts or persons facing trial

and af the medite

P ed tha

mment-funded hospitals can be disclosed under
it ’ | >
o fed 10 govt

n Act. irrespective of regulations under the Indian
e formation AT

l

0 | ’ .l'
" mm\‘ll A¢

e TRACING THE PATH
| \\\l\sl-‘- .d with regards to medical records under the Right To
: 7ing ‘h? 1rUT‘)mcs important to review and rethink the commonly
mation A_d-‘f b:«u“-ivacy. especially when information gains such
el nonam® ;:\L‘q through fast expanding platforms. While one may
 arance in our ation generated by oneself, pertaining to one’s own
. (" nﬁor“jﬂ; htfully would belong to the private domain, but it is very
u.:cnfrlalllg ?Zalizi the constantly looming hold of the State to any sort
mportan

tion. In such a situation, what one can claim as private data totally
finformad . . .

ends on how much common interest it garners.

14 :‘\‘I e

\nal)

 xamining the various decisions given by people in authority regarding
b 00 iding of medical information to public, it is observed that there is a
wh of a specific pattern in the Right To Information Act with respect to
dsclosure of medical records and is largely guided by the notion of public
nerest. Decision should vary on a case-to-case basis with a view towards
lierelative importance of various interests.Confidence is offered

nmedical practices, and is known to be an indis

lor sincerity of the patient but subs
mble 1o remain unpublished to
4

equently it is breached because it is too
“euard. Hence, there iSan inhere
of

the general public for their interest and
e nt competition running between the privacy
u:?d ‘i';ilsv(l(:‘ual. and the right tf) inform:dtion of tbe citizens. It rests upon the
i y 1h-e)imprlvat§ medical mff)rmatlon, that is, the.docto.rsto decide the
the yarp of ul‘;]r_".lidtlon: to keep it a secret or subject it to d1sc10§ure under
bee 5y ordir?at dl ’ ?ntereSt- In most common instances the former right has to
Bogg - ed 10 the latge

a rright as it serves the larger public interest. They
by, P 2PPIOPriate publ;
“Worights

C interest tests that allow for careful balancing
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of “public int d
ainst the protection of informg ONServagi

i< being balanced ag .
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an expectation ot confidentiality within a fiduciary relat; On share
- J ationgh;
lentlessly harm the confider by adding const nj“h'P bec
! straints y
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hreaching will re
i« a necessary ingredient of medic
. cal practi
Ce, care
S

Since confidentiality 1
hOu]d

be taken to safeguard its interest. Hence, the reason accompany:
ation should prima facie be evident. Moreo\.ga"."mg the
confidentiality should be permitted only after extensive analr-. t‘)reachot‘
information and review and the disclosure should be the least in\;ss.l > of the
patient and the most limited in nature. In other words, it should be ‘u‘e 0the
where its extent being decided on the basis of the degree of ha”“qinilztllt,wd

ally affecting or potentially endangering the Qen\eerii

Only information drastic
public or a specific person should be divulged because sediments of negati
gatve

feelings like depression and deprivation may grope the patient concemned
and may lead to psychological disorders and social repercussions like
ostracization.Only information necessary to that purpose need be produced.
and the doctor can usually determine the manner of compliance. so long asit

is reasonable.
| Therefore. medical confidentiality under the Right To InformationAct is
intransigent and not obligatory in nature. It is flexible and to a large extent
depends upon the careful and prudent deliberation of the people in authority
to come at a rational decision. However, it places the herculean task of
deCldln_g what information comes under the umbrella of public interests: upon
the designated Public Information Officers demanding them 0 carefully weidh
right to privacy and the right to information of the citizens and decide what
would construe public interest and what would be its misuse:

\Cl?‘
\"i‘h
QUSL\

when 1t

"him

revelation of inform
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LTICIDE AND SEXSELECTIVE
.M,u,laN INDIA: ISSUES AND CHALLENGES
NN

\lu" Adishree Mishra!
ABSTRACT

Cauthor secks 10 explore the historical, yocial and cultural
e ! 9 .‘,/,,! prevalence of the practice of female foeticide in India
o ‘/"'WN“ m.; ther the Pre-Conception Pre-Natal Diagnostics Techniquey
hor '/"";‘1\, ‘:'I: tct has a cultwral grounding similar 10 the practice of
ation (" s l,, '1"},‘- central question identified by the author iy whether in
yale 1001 oe ’“,“, ,/,,‘. scope to exercise their choice freely vig-g-viy aborting the
al WOMC" " ‘,,\ ],; this regard, the author seeks to answer the question (;,g 10
it wi”/", (l»/ the women's movement has heen instrumental in demanding
'\.’l'”'lu’h:;;:;,(t;1f1»1-<-¢';rt¢'ril of the PCPNDT Act. Another important (f/m(:ar/;
" ”:j]:\ /‘Iu' mﬂ”"" is whether or not the Act is implemented properly. Finally,
,,/.(/;.;r mvestigates the possibility of a link between the practice of female
e and gender cleansing and comes 1o the conclusion that it i Justified to
o (emale foeticide as "gender cleansing’ rather than a ‘social evil "loduay,

keywords: foeticide, ultrasonography, PCPNDT Act, Gender cleansin g
[ INTRODUCTION

1)

ndian society, like most societies in the world, is patriarchal, meaning
aitisaform of social organization in which a male is the family head and
+traced through the male line.2 As per the ancient Hindu religious customs
nelieved that a man can attain salvation only if he has a son to light his
uneral pyre. In other words, if a man did not have a son, he would not be
et attain salvation in that lifetime. This age-old preference for sons can
*‘Y’”‘.\ be termed *son-mania’ and this has resulted in daughters being less
'ik“vlrz{l)lc. Gender bias, deep-rooted prejudices and discrimination are etched
%ep in the mindy of the Indian masses. I'emale foeticide is a practice that
"olves the detection of the sex of the unborn baby in the womb of the

[T
{(*

- Studepy of §iy

. caf, SLhooluil aw, KII'T University, Bhubaneswar, Odisha

‘ Lcr' 2Sal M ‘ ’ h E) 13 >
the , [')%'dl & aithreyi Krishnaraj, Manoranjan Mohanty, (ed)., “An Overview of
2‘)()4 alug of W()l‘nc s

in India” § ' ications, New Delhi,
+ 4299 N India” in Class, Caste, Gender, Sage Publications, New

179



and

5/l
other and the decision to abort it 1f the sex of the (,}”M i l](-f,,( le
maonijl < R | 173 I
o . » L ! ‘ p » ldy; IS
[his U\HM be done at the he hest of 'hL m”'htr- f‘”h(-f. FJH(”U! he "B
amily pressure ['his detection of the sex of the haby ;.

J l”(’

under " " ’
three methods viz. amniocentesis (normally performed fy, 1519

regnancy ). chronic villus sampling (expensive and normall, Perfoy,
around the tenth week of pregnancy): and ultra..snnug;aphy (the Jege . Mrie,g
and normally performed amupd the twelfth Wf:ck of Prcgnanc‘ ;ﬂ",;',,;
consequences of widespread S()Cl-al 'and (!cmugjiaphlc eXpress; \

entrenched biases are grave.’ Indiais a pioneer in legalizing induce -
['nder the two main laws, Medical Termination of ngﬂancy MIp Miop
1971 and the Pre Natal Diagnostic Techn.iques (PNDT) Act, 199 4.the 1:1 ;\u
government has allowed abortion which may be carrieg OUt under :;n
following circumstances: (a) if there is danger to the life of the mothe, e
child birth (b) if the child is at risk of being born handicapped, or (c) ift}l:
woman has conceived the child as a result of rape.” Women are also al] gy, ;
the right to abortion if they wish to do so in the interest of keeping the family
small. PNDT Act only focuses on regulation and controls techniques of pre-
natal sex determination not the access to abortion in any form, that i, the
Act does not concern itself with selective abortion of female fetuses as such,
but rather, with medical procedures to detect the sex of the foetus, which caﬂ
lead to foeticide. However, it is often times seen that the decisjon of abortion
is taken after the detection of the unborn child as a female. The Jatesy Act
related to sex-selective abortion in India is the Pre-Conception Pre-Nata|
Diagnostics Techniques (PCPNDT) Act. The problems associated with he
provisions and implementation of these laws at the level of ground reality
demands a behavioural change among the people of India as well as certain

changes in substantive law.

 Piyali Sarkar, “The eliminated multitude: Female foeticide in India”, available online
at /h“PS//www,csrindia.org/Reports&Documems/Articles/Piyaii.pdf> last visited on 24°
November, 2010 |

" Sayeed Unisa, Sucharita Pujari, R. Usha, “Sex selective abortion in Haryana: Evidence
from pregnancy history and antenatal care”, 42( 1), Economic and Political Weekly, at 60.
:m;gx determination tests: All round apathy”, 38(39), Economic and Political Weekly, at
" Leele Visaria, “Deficit of girls in India: Can it be attributed to female selective abortion”

+ Sex-selective Abortion | India: G : tive Technologies.
2007, at 70, in India: Gender, Society and New Reproduc
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ve Abortion in India: Issues and Challenges
-selective
v

- oxamination and anal\ysis of the .S(.)cio—cultural
pased O J'; 'L(‘{Cﬁs that encourage female foeticide, the legal

R e tradition ] 1q\§s (with special reference given to PCPNDT
¥ dwith “Mw,tj .(for sex-selective abortion in India. The older
roventive n.wﬂs““:;qu:tim\ will only be dealt with perfunctorily
n with the \SZU\L- :0 {ocate the article within the broader framework
i AR ed within the Constitution of India, 1950, it is
g m‘Cd\jn‘\ \ :::e difference between reproductive rights and
oriant 1’3;:‘: Asis often stated, liberty is not j}lSt a matter c?f having
et “: it requires being n a material position to exercise those
| ni“:\:n requires resources.” The eminent socio}ogist, Martha

- notes. “The State that is going to guarantee people i

) :h,g\-e o recognize norms beyond the small meny o
' 10 take astand about the redistribution of wealth

e AT Mont

<<
‘

ghts effectively

fbasic rights: it

and income, about

ment. land rights, health, education.””® Whjle making this point, she

22 o the paternalistic nature of the Constitution of Indig with regards
'c£. discrimination on the basis o

- MINDSET BERIND Tl ELMINATION OF THE FEMALE FoETus: ‘Son Mania’
VDALGHTER g 4 ‘BUrpEN?

mu-\ﬁ:ml—Mown that over the ages as the importance of ancestor-worship
| “J’t’i‘:;:itf(l)i l\Z;/ere regarded as eligibl.e for offering qblations to tbe
e o wery i Tl(:t perform thig Very important religious duty’ It is,
gl g SUbiu U0 understand the regson why daughters became
Ning (o while . ;C‘qlle‘l‘lﬂy. In Brahfnancf hte.:rature, there is one passage
*ouble L G, erA }())n “5 the hlope.ot-lhe .iamlly, .the daughter is a source
'as and discrimination against girls is deep-rooted
, .'f"‘”h'& Nugeho—— —
o

W ork—The ca
o gvtom/z()()()/marthaz h

Y Alteg g |
day vy ek

@, Mmilal a, The

! "OSition of Wome
lb'dals anﬂrasldas ubl; ¢

pabilities Approach.” av
tm=, last visited on 24

nin Hindy Civilization- Present times to present
Vi Ltd., 2005, at 4

ailable online at
November, 2010
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. Voo and Sociein
vV,
. ‘ T SON IS AN 0Ccaston [Or reie; .
m our cultn Birth ot a ) id ki] o lor rejoicing |, H,
. Jhier's birth s considered a disappoi Cle
\\hcn.l\~l\’-“'?-""' ‘ PPOINtmeny Inay ‘ Fatioy,
a

SN . \ el
hirth is a means of privileging the mother.™ The Proverbia| e
Caeiectmay vou be the mother of ¢ ess;
newhwed hride 18 may _\u_u be the m} ther of a hundred sons * Sing o0,
al belief of the Indian people is that “santan® Means 5 '
oc that swatianal o SO
1nd. henee. one sees thatin devotional songs the pray
. er for .
ac

2 son. not for a child.'” Most Indian women would
€ shat

the pend
daughter
woman s for
o only have suc
Sons are preferred over daught?rs for a number of economic. ...

religrous reasons. The birth of a son is perceived as an OpponUnily,fO?CIal ang
mobili while the birth of a daughter is believed to regy] in do Upwarq
cconomic mobility of the household and the family. The gloom at i da:V“}:”ar.d
hirth in most parts of India is symbolic of what awaits g family wi ter’s
daughter is born. Parents expect sons—but not daughters—y, proevr?a
financial support. security and emotional care, especially in thejs ol ald?
<ons add to family wealth and inherit the ancestral property while daughtie’
drain it through dowries (this is the main socio-cultural factor Whicr;
contributes to the stereotypical notion of women as a ‘burden’). Sots
continue the family lineage while daughters are married away to angthey
household: sons perform important religious roles and defend or exercise the
family's power while daughters have to be defended and protected, creating
a perceived burden on the household." A son’s education and upbringing
cost is evened out through the dowry he commands at his marriage but in
case of a daughter. expenses in raising her have not only to be incurred bu
she also has to be paid dowry on top of it all. Getting the daughter ‘married
off" is considered to be one of the prime responsibilities of the parents,
Exorbitant expenditure at the marriage of the daughter results in the family

being caught in a vicious cycle of poverty. However, exceptions do exist L&,

cessive daughters.

" Tulsi Patel, “A son meaning space under the son”, Sex-selective Abortion in India
Gender; Society and New Reproductive Technologies, 2007, at 149 6
), Lawyers ' Update, &

:; l)\.u.sum. “Mother dear: Do I have no right to be born?”, 12(11 - i
Piyali Sarkar, “The eliminated multitude: Female foeticide in Indid’, aalleb? Onl;n[eh

at <http://www.csrindia.org/Reports& Documents/Articles/Piyali.pdf> last vstod 0

November, 2010

* Sayeed Unisa, Sucharita Pujari, R. Usha, “Sex selective abortion in Haryana Ev'de"gg

from pregnancy history and antenatal care”, 42(1), Economic and politcal Week at
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Al th several sons and the low status of f
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¢ cfattis s times. even globalization has an active role 1o play
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15 also
(hat usually 1118 the sons rather than the girls who g0 to
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e Int e rowards their own children. Son preference
Al Pl"
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 the fact eatet ine ,
ed B 1 Luntries to earn a greater income. In the eyes of the Jocal
‘ stern ¢

o WO 1y with children abroad has a higher status and cert
tamii

ainly a
it Jme than non-migrant families."
] vi ”1\“

hen sclence and technology was not very advanced nor was it
__cexsible by expecting parents all over the country, the baby girl
\:W\.r" soon after her birth. This practice was called as female
“adav. the objective remains the same; only the method has
- has hecome possible for parents to be “kind” and eliminate female
- wefore they are born.' If we go by the concept of “missing girls™'#
i L.“maﬁ\-a Sen. as per the 1991 census alone, 32.3 million girls are
i mum Fvery sixth female death in India is specifically due to
_ rimination and despite being biologically stronger than boys,
,_anrc girls die every year.”® These figures compel one to ponder
« looming question as to whether the practice of female foeticide can
wmed as anything less than the cruelest form of “gender cleansing™,
wrviewed through the lens of crime against humankind.

q

-1 U
{

w per the Genocide Convention, for a crime to be defined as genocide,

(e following five acts? should have been committed with the intent
x50y @ group in whole or in part:

“hsh Bose, “Female foeticide: A civilizational collapse”, Sex-selective Abortion in
. ("";S‘{]"” Society and New Reproductive Technologies, 2007, at 86
hid g

Fusum, “Mother d

i cgp €ar: Do | have no right to be born?”, 12(11), Lawyers’ Update, at 6

g cept of “missing girls” suggests that India has 10 percent fewer women than

ded iy Jﬁzpc_cted'm demographic terms. These estimates are as per the UNDP Report as

‘Judici;; é“la[ (_,{[[qu-a on gender and law, September- December, 2001, at 69

>y olloguig on gender and law, September- December, 2001, at 69

3‘ Kai - . . 29

N ,%Z"':g(af}nablran, “Gender Cleansing: Female foeticide or crime against humanity?”,
at law, August-September, 2003, at 24
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‘ ading (o a sharp decline i sex ratio, !

determination (ests, l¢

In the lightof the Right to| e and I’crlmlmnl Liberty enshrine i, Al

21 of the Constitution of India, female foeticide, by bringing aboy , Physic)
destruction of an entire class of persons e, girl children, by uctively Preventiy,
hirths of members of that particular class, is o direet infringenmen, N (e
right to life, dignity and seeurity of the person for surviving membery o the
clase. The practice is nothing less destructive than a weapon of Mgy
destruction. Italso takes a toll on the mental and psychological well-heing of
the entire female population in the country by the creation of an atmosphere
of sheer terror and brutality. 1tis in the naming that the problem lics and it s
because of the naming that the problem persists. 1t is about time (hat people
acknowledged the seriousness of the situation in real terms i.e. female focticide
s nota “social evil™ but itis effectively tantamount to a form of *pender
cleansing.™ In this case, the “cleansing™ is not directed against a national,
ethnic. racial or religious group, rather a class of persons i.c. persons belonging
o the female gender. Gender cleansing can be defined as the extermination
of-an entire generation of women, and by extension, all future generations as
well* The government and (he people of India must develop an aggressive
attitude and combat the practice of female foeticide more [ervently and not
treat it leniently. People should become conscious of the fact that what i
venerally practiced under the garb of a “social evil” in reality is becomingd

n :\\‘;]I‘ll:‘htl'\o\::\ll:ll‘llvllrll::"“(‘"\ of ..3(! I;\I\'h'will .lwullicv o _ y

abiran, “Gender ( leansing: Female foeticide or crime agait
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“lbid omoat law, August-September. 2003, at 24
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Jective Abortion in India: Issues and ( hallenges
celed
o Sev s

e = ventually this will affect the whole of the
‘ (lonlﬁ‘"*’\kcwcd sex ratios in various states of India.
o India -.»t’ punjab. Haryana and parts of Uttar Pradesh.
. . {;:<< people. show that the advent of technol,

st ,,vall"l“' ( “-‘q]‘”“\‘ and affordability rather than selectiye
natton- ﬂq,mq‘::d‘thc p.(mr status of women are responsible for
¢ fh"dﬂ,‘,‘ ‘qinn of deep-rooted biases against the girl child 2
“‘\Pug"ndm‘s 2011 census, there are only 858 women to
\ :n‘\““"i”]s:‘:“ district of Uttar Pradesh, compared to the national
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. (han anything else, it is the mindset of the people of Indiq
" mn‘:\ child that needs to change from downright apathy to one of
{ the €1

o 1y, cgalitarianism and faith in the abilities of the promising child.
iy,

Aandit

'\\\n\.‘h

pCPNDT AcT: A CRITICAL APPRAISAL IN THE LIGHT o THE RoLg
11 T ‘ :

l"“om\"“ MOVEMENT IN DEMANDING 1T

o THE ’

- ndia. the issue of abortion ha§ be.en placed in the femir.list agendaina
_mer quite different from its.poosmonl.n.g in the West.?” Until recent times,
. has lacked a strong feminist tradition to demand that laws affecting
. rv,ﬂ\ lives actually take into consideration women’s interests. 28
‘ :%r;»dumive rights always were and are even today one of the most significant
:».m of different kinds and phases of women’s movement; acc
~wme. family planning with respect to the timing and number of children a
«oman wants to have, should finally be the woman’s decision and not that of
et hushand alone. nor of other family members, religious a

uthorities or the
“aie” However, in India given that deeply ingrained societal prejudices

ording to its

o determination tests: Al round apathy”, 38(39), Economic and Political Weekly, at 4072
W Bhalla, ““Wife-sharing” haunts Indian villages as girls decline,” available online
B .-,m,”,’:"""”““eWS-y'dhoo.com/wife-sharing-haunts-indian-villages—girls-decline-
”‘,’,’.”-*5.71 html> ast visited on 29" October, 2011 '
{(,;;\";?‘ia?;\/lcnon, Gender and Politics in India Oxford University Press, New Delhi,
’(;J)Ii,i’ﬁ‘aya Wri_ghl and Varsha Chitnis, “The Legacy of Colonialism: Law and Wome(;:'i
dc,’,l'.,‘;,.'" India.” 64 Wash. & Lee 1., Rey, 1315, 1348 (2007), <http:h//law.wlu.2€01ul

( )no:agea{ hat\{v"/uZ()Review/64-4Chitnis&Wright.pdt>, last visited on 29" October,

. C1

v 2 ONE, Autonomy and Trust in Bioethics, Gifford Lectures 2001, Cambridge
Sty Pregg, Cambridge ; New York, 2002
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o exist,

continue t ~do not look at abortion rights as a question of con
therefore. 1h.c_\ - scape repeated pregnancies but see thep, as a ¢,
(heir sexuality t0 L\t lh]m-tions. In India, the individug] Women m,, f;l.nw '
escape .\‘C‘\-SL?IL‘QlII\\::pcmcd birth of girl children and a5 OPposed ¢, vi{\m-“m
conccnw@ \\'11!1‘{‘: means to gain freedom from repeate Pregnangie, W
abortion rlgh‘tsf :‘* (1'0[‘ female control over their bodies differg Main]y . ‘
is Im ‘ﬂ“‘ d“b,‘] :he cultural grounding of the “reproductjop, rights»’
the d'ﬁcr?nu.ll,] sctively. Moreover, sadly enough, abortion has be
and the W c_sl lLbPlL ()p;_]lation explosion in India." In the Contex;
as an answer to the F f people of India with the law, it bearg Noting {
fe]n.ini51 engl?ile;r]e?{;m}; Kapur, believes that law’s ro|e needs
::cl;zz:;n;lised as includin.g one_Of“pr ?CCSS-”:I _ihe goes on to say that, |,
may be the process of engaging with the law - Ol litiga IC;H, of law reform_of
legal literacy — that will Offil; the most of feminist struggles. ang may be g
to most empower women.” ™

5

to be

Abortion became an issue for Indian feminists for a ve
as from the 1980’s, amniocentesis has been used to det
foetuses in order to abort female foetuses and ﬁom then onwards the Women's
movement in India has regarded female foeticide as g VEry serious issye
The widespread misuse of pre-natal diagnostic techniques for the purpose of
sex-determination and subsequent abortion if the foetus was a girl became
cause of concern to various social and women'’s organizations, While our
Constitution provides for gender equality and non-discrimination, and also
prohibits practices derogatory to the dj gnity of women, and the Indian Pepal
Code, 1908, also penalizes sex-selective abortions, a specific statute to puta

ry different reggy,
ermine the sey of

" Mallika Kayr Sarkaria, Lessons from Punjab’s “Missing Girls”: Toward a Global
Feminist Perspective op “Choice” in Abortion, 97 Calif. L. Rev. 905, 906 (2009)

"' Madhy Kishwar, Off 1he beaten track: Rethinking gender Justice for Indian women
Qqurd Universily Press, New Delhi, 1999, at 79 f
~ Bijayalaxmj Nanda, “Gender violence and Legal Frameworks in India: The Story 0

Sex Selection,” available online at < http;//www.ipc-undp-Org/pressmom/mes"
!lj)ili?pdf), last visited oy, 2gu October, 201

]
H Piyalj Sarkar, “The elim;

at <htlp://www csrindj
: Ia,
Ovember, 2010 s

Nated multjtyq

e - ine
e: Female foeticide in India”, available onlin
g/ Reports& Doc

.. 24th
uments/Articles/Piyali.pdf> last visited on
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Jatutory han on sex selective abortions was ena ted by the Mal .
( i p , / ANanarasnira

i 1988 Ihis Act it tereitorial as well as other constraimt
! T CONSUrAaIms

goentrablaw Nre-nits )
e ntral Jaw. the Pre-natal [ Diagnostic lr:r,hnl’)ur s (Regulation
) d. AL

A('. |l)()4 ¢ T
) [ his Act was the outcome of 2 unique

,Hl\l‘I!IIIN'“

wits cnat ¥
and [revention ol Misuse

( that brough! (opether women's groups and the pioneers of the
! ’ LTS O e

:ulul cl'|cn|np:mu'l a wide range of issues, This was alw
, !l“s‘li‘lll(l,ll attempting to regulate and monitor technologies
re only Just heginning 1o make a presence.” '

¢ were digsatisfied with this Act and in August. 1994
'k for reconsideration Lo Parliament.” The PNDT Act came into
(orce in January 1996, It largely hanned the use of ultrasound machines to
identify female foctuscs and abort them. It was amended in 2003 to make it
more stringent and to curb sex selection not only at the foetal stage but also
at the carly conception stage.”” Punishment for violating the Act includes a 3-
year jail term and a fine of Rs 1,00,000. besides the cancellation of the
concerned doctor’s registration and licence.” Now, the Act came 10 be called
4 Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition of Sex
Selection) Act. The landmark case which was instrumental in plugging the
loopholes in the PNDT Act through the amendment in 2003 was CEHAT
(Centre for Enquiry into Health and Allied Themes) v. Union of India’
The stated purpose of the legislation i.¢. the implementation of the interim
order is 10 prohibit the use of pre-natal diagnostic techniques for the
determination of the seX of a foetus, which results in “female foeticide.” This
is described as “discriminatory against the female sex” and ~affecting the

dignity and status of women.™"

mos cmen
health movement

perhaps. the firstlef

(hhat we

Women's group

gent it bi

-
5 Kusum, “Mother dear: Do [ have no right to be born?”, 12(11), Lawyers ‘Update, at7
W vGex determination ests: All round apathy”, 38(39), Economic and Political Weekly.

y Press, New Delhi.

at 4072
7 Nivedita Menon, Gender and Politics in India, Oxford Universit
1999, at 279
“(ing operation 10 find the missing girl child”, available online at
ted on 10" December, 2010

* Durga Chandran,
'];,hlt’l)p:]//www.infochangcindia.org/featur
¢
 (2003) 8 SCC 398
Talha A. Rehman, Ayesha T. Siddiqui, «Discrepancies in the laws on identifying foetal
gnancy in India”, available online at <http://www.jjme i

sex and terminating a pre
1530a119.html>, last visited on 10" December, 2010.
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of the provisions of the PCPND'T Act are:

(a)

(b)

(c)

(d)

(\'uh”m. |
0O |
)

Some of the problems that can easily be pointed out on 4 close analy;
Ml ‘|§

Neither the objective nor the Preamble of ll.w Act CXDIicitly Stateg
cultural and economic reasons for the framing and implement
such an Act. Therefore. through it. law does not directly see
cultural stereotypes. Rather a more passive stand has been
effort has not even been made on paper, let alone addre
of gender discrimination and female foeticide throu
e\'egmuall_\" aim to bring about behavioural and attitudi
the generations.

€S the
thl()n of
k to challenge
'ad()pted. The
SSing the ISSugeg
gh policies that
nal change Over

Future techniques for sex determination as well as sex
be brought within the ambit of the provisions.22 T
effectiveness if it does not make provisions to
advancements in science and technology.
nature of manner in which the State has ch
a matter of such gravity.

pre-selection shoulq
he Act wij lose s
keep pace With the
This shows the superfluoyg
osen to show its concery over

It was suggested at the time of framin
machines and other equipment which ¢
tests should be registered. The Joint C
this suggestion and rejected it as unfe
used for various purposes other than p
method has to be devised in order
accountability in case of use of such

g of the Act that a] ultrasound
an be used for sex determinatiop,
ommittee had earljer considered
asible because such equipment is
re-natal testing * Some alternative
to surpass this hurdle and ensure
medical equipment.

Section 23(1) and (2) primarily address doctors, medical practitioners
and ultrasound clinics, rather than pregnant women but Section 23(3)
proposes to hold guilty any person who seeks to use the PCPNDT Act
on a pregnant woman “including such woman unless she was compelled
to undergo such diagnostic techniques.” Hence, the Act in this respect is
anti-woman and would create conditions that would limit its effectiveness.
This is highly unjust as put simply, the clause effectively means the loss

¥ Nivedita Menon, Gender and Poliics in India, Oxford University Press, New Delhi,
41999, at 279

p I_Cpon of Joint Committee, 1992, pp 20-21, as cited in Nivedita Menon, Gender and
oliti

¢s in India, Oxford University Press, New Delhi, 1999, at 279
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1 an jecistons regarding her own e
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hand and ¢ laty , are not
I the woman would automatically be presumed to he guilty In thi
s

es of the woman are able to prove that the,
his H
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! ? i o s B 1S
W ring the foetus Women are not in a position to decide their ideal
1Al { . o'
Iy ©7¢ Of the number of sons or daughters they would like to have

tam! . .
this along with a number of other problems "

AwWing o
\art from the above mentioned lacunae, the law loses some teeth because
| v $ ¢

fow complaints arc entertained against medical practitioners. as more

fien than not the appropriate authorities themselves belong to the medical

fraternity.”

\part from these problems that persist at the substantive level of law-
aking. a number of problems also crop up at the level of implementation. In
gliny. the state governments have shown a lack of commitment on the issue.
‘s ;u-il& the Supreme Court had ordered the compulsory registration of all
diagnostic centres ACToss the country and mandatory record-keeping and
nspection as well.¥” But these have not yielded desirable results. The power
0 appoint Committees in each State to seize medical equipment where they
are being misused has been given and each State has subsequently set up
Juthorities with the powers of the Civil Court to prosecute clinics and doctors
1 case they used them for sex determination. But the need for some person
who has legally been vested with the power to “blow the whistle™ in these
Jinics has not been addressed. Hence, fortunately or unfortunately, most
uffected people are still dependent on NGO's and Self-Help Groups (SHG'S)
10 play a proactive role for this purpose.

“Sreelatha Menon, “Mothers sued, docs go free”, available online at = http:
www boloji.com/wsS/wis593.htm -, last visited on 10" December, 2010
. I K. Rajalakshmi, “Miles to go”, 24 (22), Frontline, at 92

Durga Chandran, “Sting operation to find the missing girl child”,
“hup: WWW.inﬂ)changcindia.urg/fculurés.?%.jsp - last visited on 10”

;l ;’g]‘\q determination tests: All round apathy”, 38(39), Economic and P

available online at
December, 2010
olitical Weekly,
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IV, Conerrsion

I'he diagnostic technologies that are useful for detection of 2enet;
‘ -1l

lons o hirt
Informatic
replacing the traditional forms of climinating a female child throy

such as female infanticide by the pre-birth sex detection

disorders. chromosomal abnormalities, congenital malformat

defects. also make sex detection of the foetus easy. This i led
0

Igh meamr@.,\

and suhgeqwm
elimination. Fven when justice appears to be done i.e. when aco

secured. the very demonstration of such heinous violation of the «
and the “woman™. the practice of female foeticide itself re.
reconfirms dominant patriarchal and misogynist values prevale
today. Itis not only the poor, but even the middle classes and the
that are biased against the girl child. Given the prevalent socig]
really possible for a woman to decide about having an abortion,
survive as a good daughter-in-law in the family? Let’s assume
supports the birth of a female child. Even then she may prefer to
child in order to get respect from her in-laws’ family,
marriage. If a woman doesn’t have any say in this matte
made that female foeticide is an act of violence ag
understanding that an evil such as this cannot be addre
necessary 1o closely examine all forms of related social malaise such as dowry,
women's underemployment and exploitation in the society, education
standards of the girl child as wel] as high-school dropouts amongst the girs,
carly marriages and the arranged marriage system.

nViCti(m IS
2irl chijq-
€nacts apq
ntin Society,
rich in Indiy
context, g j;
if she hag to
her hughgpg

have 3 male
In order to Save her

I, 4 good case cap pe
ainst women, Fy)y
ssed in isolation_ jt s

While it may be argued that the State has in fact taken steps to stop this
practice of female foeticide through the enactment of the PCPNDT Act, the
ineffectiveness of the Act in real terms translates into State liability, not
“apathy” since we are not speaking of individual crime but of mass
extermination, for which the mechanism and urgency of redressing the issue
cannot be a mild legislation like the PCPNDT Act alone. Full involvement of
medical associations along with the proactive support of responsible citizens
must be there to monitor the ban on female foeticide and change social
attitudes. Otherwise, from the legal point of view, it is the courts which will

have to repeatedly interfere in a matter that should be the concern of the
executive,
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CASE COMMENT

o rhomas v Union of India & others (Wyiy Petition (¢ wil) N
HAl ) ) ‘ No
| ) ] ok Prahari, through its General Secretary
hors (Wrir Petitton (€ ‘wil) No. 231 of 2005)

on 190 of
SN Shukla v Union of

£ ]
il wil

Indid ‘\ of

parna Nanda* & Subhraject Mahapatra**

I. !\'TRON‘(”TION:-

The hasic structure of the Constitution of comprises of three main
cJements which are required of the governance of a State. The three elements
e three sources of power and the making, origination and enforcement of
aws is done by them. The three are the Legislature, the Judiciary and the
- ecutive. The purpose of legislature is law-making which involves the
determimation of legislative policy and the conversion of that policy in to rule
o conduct by way of enactment.

The case of Lily Thomas v. Union of India which was decided on 10" of
lulv. 2013 created lot to hue and cry over its judgment since it affected the
nosition of the members of both the House of Parliament as well the State
_cgislative Assembly and the State Legislative Council. Their membership
was al stake due to their disqualification based on their conviction or sentence
i reference 1o the subsections (1), (2) and (3) of the Representation of the
People Act. 1951 which laid down the offences based on which a member is
10 he disqualified. This particular case not only raised question on the validity
of the statutory provision but also the constitutional provision, in a
creumstance where both are in conflict with each other. As we know, when
there 15 any such conflict, it is the constitutional provision which will be
upheld: else the goal of drafting a constitution will not be achieved.

" BEACLLB Student 3rd year, SCHOOL OF LAW, KII'T UNIVERSITY,

!.VI“”' futuparna nanda93 gmail.com ‘
BEACLLB Student 3rd year,KIIT SCHOOL OF LAW,

M. .
all Inkm.mahapalra@gmai|_c(,,“

KIIT UNIVERSITY,
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AT Jowmnal of Law and S0 (v“h”n(\ |

Ny
1. FACTS:- I
I'he basic object of such a pcllili(.m was to create AWarenegg , o
public about the constitutional principles and that, the Parliamem' dg'“[ the
cervices must be free of criminalization and corruption. The Case is the ubjj,
of a writ petition challenging the provision i.c.. subsection 4) Tesy)
Representation of the People Act, 1951, The Constituent ASSthly N
drafting the Constitution intended to lay down some diSqualiﬁcatio:: lle
persons being chosen as. and for a person being member of cither fo,, for
Parliament and State Legislative Assembly and Counci]! 8¢ of

I1. ISSUES:-

1) Whether the Parliament had competence/le

gislative power to enact syp,.
section (4) of section 8 of the Representati

on of the People Act, 1951

2) Whether sub-sections (1), (2) and (3) of Section 8 of the Representatig,
of People Act, 1951 in parlance with the sub-section (4) i.e., Whether
they create any form of distinction between the persons to be chosen g
members and the sitting members, or that they are at the same footing?

(a2

Whether the discretion of the President or the Governor play a severe

role in the stay of disqualification of members under Article 103 (2) and
192(2), respectively?

4)  Whether the position of a sitting member being prey at the hands of a
frivolous conviction is at stake or not? Or that, whether he can regain or
restore his position or not after being proved not guilty of the offence?

5) Whether sub-section (4) of section 8 of the Representation of People
Act, 1951, declared ultra-vires or not?

IV.ANALYSIS OF THE CASE:-

L. Supreme Court’s endeavor to do justice in any case’ reﬂecteq in the
present case of criminalization of politics. Court’s Judgmept to §tr1de thc
ditch of mucky politics, by declaring S.8 (4) of Representation of £E0p le;
Act, 195] unconstitutional, was a progressive step 10 Clear tie ambignity©

' Constituent Assembly Debates, Vol. V11, 140-1
* Art. 142, The Constitution of India, 1950
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s Art. 102 of Indian (.‘ognsl‘itution lay dow.n the Provision for
. alification for membership’ of a Member-

dl\ql‘h alified for being chosen as, and for bei

h dwsill:lnenld if he is so disqualified by or made by the

;7 —‘]:(:m;nf and similar provision of disqualification : W for members
’1h Q.tate Legislative Assembly.® The term «g; ified” meang disqualifieq

f‘nr I:eling chosen as, and for being, a Ipempe i

y of the Legislative Assembly or Legislativ

>~ 3) of Representation of People Act, a pers

\-emenced to imprisonment for not less th

Staie Legislative Assembly becomes subjec
m clause (1) of Art. 102 8 his seat shall th

RVs. Sugsex Justices exparte Mc Carthy [1924] 1 KB 256
A 102(1), Constitution of India, 1950
o al At 10 (1))

4. aan, j9) (1)(e)
3 7(b), Represemation of People Act, 1951
, Supra noge 3

At 101(3) (2) and Art, 19¢ (3) (a), Constitution of India, 1950
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blv shall not be disqualificd until three mopg hay nd§y,,

hin that period an appeal or application f,, e
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f the conviction or the sentence. until thy ap lon |
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of by the court'’, the convicted sitting membey al g,
. £ "

and is not disqualified even if there i Same Joys
Same ge

section

impugned
Assem

[ coislative: |
t‘ro]n the date or Wit
brought In respect 0
application is disposed |
the privilege of membership it ﬁ‘
disqualification for both members m'ld nn‘n-mcm. hets. .\'o, S8 (4) g i
the letter and spirit of the Constitution. s'.s'(sn is also inconsisten “"'th'}\r
101 (3) (a) and 190 (3) (a) as seat of the sitting mem bers does not get "3Can}
after they are convicted. So. 8.8 (4) of Representation of People Act exhibsc
a clear picture of conflict between the statutory provision an( th;s
Constitutional provision. Right to Equality. by virtue of Art. 14 of [ngy,
Constitution. irrespective of any person, both are liable in same manner befy,
the same forum for any act they have done." The provision of 8.8 (4) create;
discrimination between a member and a non-member by treating then,

unequally as to their position in the house after conviction.

Conflict between Statute and Constitution

4. There can be a scenario where a provision of Constitution as well as
the provision of legislature applies equally. So, the statutory provision is in
conflict with the provisions of the Constitution. Statute is created by legislature
and the legislature is the creation of Constitution itself and it has given the
power of judicial review. It is the Constitution that shall prevail and the Statute
which is ultra vires the constitution is void to such extent.!? Constitution is
supreme and all other laws emanates from it."*

5. Inthe present case, the statutory provision i.e.. the Representation of
People Act was enacted by the Parliament deriving their power under Art.
102 (1) (¢) and 190 (1) (e) of Indian Constitution as a part of *any other law’
to !ay down provisions for disqualification for membership on conviction of
offence providing for imprisonment term of more than two vears. " But the

10

) § 8(4), Representation of People Act, 195]
See AV Dicey Rule of Law

;) :)der CJ Marshall Marbury v Madison 5 US 137 (1803)
" Supra note 8§ at § §( 1) and 8(3)
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member as we]] the non-
anding the fact t
appeal in the appellate court for revisi

6. The term disqualified ag mentioned by the act also refers to both
members and non-members of the houseg 1

But the Provision of §.§ 4)
it immunes the sitti

oniously, so as to make an enabling

i ] \ 1 ith the

Provision that would source the le on to make lav\_r 90ns,18t:2tn w; :can
¢r and Spirit of Indian Constitution. In no way‘prowsmn;tztion :

prevail over the provisions of Art. 102 and 190 of the Consti :

Constitutional Morality and Statute

7.

inati Cpri and secondary
“Legal system arises from the combination of primary

" Supra note 9

(,(‘un( ()51 S le
O ale < All{ l o - LSC =
1 ] 1€ > Saka Venkdtd Rd‘()r,‘ A l
" ~1€C . ) mmlSS“)n, lndld Vb. ‘ \C
! lB\R Y\l 'del v St'd\(: Of TN and Anolher, (200 l) 7 SCC 23

~ AW an 54
AT 005) | SCC 75
" K. Prabhakaran Vs. P. Jayaranjan, (2

" Supra note 6
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ules are those which simply impose dufie. !
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onferring rules, of which mostimportant g thog u
A

nd unmake other rules in the system which lich
)| . Ce
2 <“The rules (or norms) '

rules.”™ “primary I
s are the power-¢
or to make a ke of
Rules of Recognition. i,
as the grundnorms™” So, where g, Ivg

rule N
confer pow
recognized as
from the same basic rules known ' . | i,
written constitution, the grundnorms will bc.”""‘ written Constitutiop uugh"
% Grundnorms i.€.. the Constitution of India does noy ally z
he court, how can the same remedy be g, .}:V
ovision  The (TonslitutionL ,':

"
\

to be obeyed.
remedy to be sought from
under a sub-ordinate norm i.e., statutory pr |
suprema lex', the paramount law of land and .there s no departmen;
branch of Government above or beyond it.”* It is the duty of the court,
interpret the C onstitution. It must perform the duty regardless of the fa
that the answer would have a political effect.26 Merely because the questiop
has a political complexion that by itself is no ground why the court should
not entertain the case if it raises an issue of Constitutional action.?” The wil|
of the people will prevail of the Constitution if it is in accordance the provision
of the Constitution.® All the people and the three organs of the Government
are bound by the provision of the Constitution which can be described as
suprema lex or paramount law of land and nobody is above or beyond the
Constitution.?? When court has been ascribed with the power of interpreting
the Constitution and it finds that manifestly there is an unauthorized exercise
of power of the Constitution, it is the solemn duty of the court to intervene.”
Even though the enactment passed by the legislature i.e., the S.8 (4) represents
will of people to protect the members of the Parliament and the State legislative
Assembly from immediate conviction, this will is against the Constitutional
morality. So, owing to the doctrine of suprema lex, it is the constitutional

20 Salmond on Jurisprudence 49 (PJ Fitzgerald ed., 12" ' ishi
o New Selhi,2012) ( g , 12" ed., Universal Law Publishing
21 1d. See also Harts Analysis of Concept of Rules

3 Kelsen’s Pure Theory of Law, Supra note 21, at 48

2 1d

% ADM Jabalpur Vs. Shivkant Shukla AIR 1976 SC 1207

25 BR Kapur v State of TN and Another, (2001) 7 SCC 231

% BR Kapur Vs. State of TN and Another, (2001) 7 SCC 231

27 per J. Bhagabati State of Rajasthan Vs. Union of India and others 1973 (3) SCC 592

% Supra note 21
29 . . . . .
. F:r J. Bhaghabati Minerva Mills Vs. Union of India 1980 (3) SCC 625
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il over the statutory provisions. So, the provision of
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| pegislature of severability. ASS.R(4)i.x'incnnlruvcnlinnwilh1hc
’ & rlnL‘ h R

o ' . . . 1 rox ey \ . .
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i i to e sn'\l\‘h‘d dow
and

1o Constitution should definitely lay down the disqualification of
f. ] h-k-:.‘(]}\‘;lk‘h qualification were laid down in the Constitution jtsel fit
“;md-‘dmc.\i"ﬂicu‘h to alter them it circumstances required. The very object of
i \m‘-..d‘hf \ l'mm is declaring sub-section (4) of Section 8§ of the Representation
“hc'l\?;‘t‘t;lc .-\c‘t. 1951 as ultra vires the Constitution.
AR

Constitutional Validity of sub-section (4) of section.8 of Representation
of People Act, 1951

9. The first contention is regarding the distinction made by the
narliament. between the persons who are the sitting members of either house
of the Parliament. or the state legislative assembly or legislative council and
the persons who are chosen as the members of either house of Parliament, or
the state assembly or legislative council. The basis of such distinction is sub-
section (4) of Section 8 of the Representation of the People Act, 1951 which
expressly is prejudice in nature 33

. The power to enact such Act which gives
such privilege to the sitting members compared to the non-members is not
permissible. As per the Article.10?2 of the Constitution, chapter Il which deals
with the Parliament, part V which deals with the Executive, on disqualifications
for membership, states that the disqualifications are for the person who shall
o¢ chosen or for being the member of either House of the parliament. The
Sdme provision is stated for membership of the legislative assembly or
legislative council in Article.191 of the Constitution, chapter 111 which deals
with the state legislature, part VI which deals with the states. So the
Constitution itself lays down a paradigm which does not distinguish between

the two categories of persons and lays down the fact that both stand at the
Same fooling.

1

‘}' State of Bombay Vs. FN Baslara AIR 1951 sc| 2:8
‘; onstitutional Assembly Debates Vol. V1L, p.
~ See supra note 10
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Entry 97 and Article 248 only provide that in residuary matlers (other than
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make law. “In short, the principle underlying Article 248, read with Entry 97
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8988 (8" ed., LexisNexis Butterworths Wadhwa, Nagpur, 2011)
35 Qee Maxwell, Interpretation of Statutes, 11" ed., pp. 253
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. . . Proye Chv“lfl
will not get back their membership. Retrospective effect doces oy ; “'_)- &
validity of the constitutionality of the said provision which j in qllnlcl::”m

15. The Researchers think that the Supreme Court rightly dec ll‘“n

present case considering the aspect of the said provision bej ng'ullru-i-iur- "
the Constitution of India. The conviction of the members in being d“‘t‘idr: :,
the court and whether the member is guilty or not is to be decideq hy(u}.
court of law*’. The parliament is not the legitimate body or authority Which :k
empowered with the power to decide whether the convicted person s guim\
or not. since its purpose is legislation i.e.. law making. The parliament hyg .
power to retain a convicted person or to privilege such a person becays,
doing so would be in contradiction to the statutory provision. The judiciar,
plays an important role in this regard since it has the reins of both i.c. the
operation of the conviction as well as the operation of the articles 101 (3) a
and 190 (3) (a). When it is stated that a conviction is stayed, it does not mean
that the conviction is non-existent; it just means that the conviction is non-
operative.*! So. as per the researchers’ opinion the existence of subsection
(4) of section.§ is not of great help to the convicted members because even
if this provision states that the disqualification shall not take effect but as per
Article.101(1), such said person shall be convicted, and on the verge of
conviction, he is disqualified. So, either the provision of Constitution needs
to be amended or that the provision of the Representation of People Act.
1951 to be declared ultra-vires. There ought to be existence of harmonization
between the Constitution and the statutory provisions being enacted keeping
the Constitution in mind. There should not be conflict between the two. The
decision of the Appellate court needs to be appreciated since this case is one
of its kinds and the judgment of the court was in variation with the previous
cases discussed in the light of subsection (4) of section.8.

16. Though the Researchers do consider that there were lacunae the
said judgment. The court’s decision as to perspective effect to judgment is
acceptable to a certain extent because the intention behind this case to

“B. R. Kapur Vs. State of Tamil Nadu and Another, (2001) 7 SCC 231.
“IRavikant S. Patil v. Sarvabhaouma S. Bagali, (2007) 1 SCC
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M“n:lld be a reasonable restriction in greater public interests. There
‘Tl:,.,]:;:u“l:c any grievance on this.”"* However, it may be provided that only

hose cases which were filed prior to six months before an election alone
:\.\llld lead to disqualification as proposed. It is also sy

lound guilty by a Commission of |
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BOOK REVIEW

Title of the Book: Integrated Clinical legal Education by
- . . . _ vy z.rlU',:'» D,
Sarker. Anirban Chakraborty and Shounak Chatterjee 1 ;. "oy
« UHIIVeTeal »

Iv§ 2

Publishing co..New Delhi.2014. ISBN978-93-5035-44]-] P,u L

Reviewer: Prof. N.K. Chakrabarti

The Authors of the book Integrated Clinical legal Education zric.....
that the book is ** an effort to trace through the historical backdrop .
education . the efforts that were mandated to make in order to refor-
system of legal education so that the Indian legal fraternity hasa , d

and bench in the times to come.” -

o

4

> With that end in view the authors v dou-
clinical method of teaching pedagogy to be followed which would refor

the system of legal education. The book examines various aspects of clnicz
legal education to improve method of teaching in law schools in India I
covers subject of clinical methods of teaching comprehensively and the topics
are also discretely identified in a manner that allows the reader to use te

book as reference tool to review a specific topic or address a single issuz
relating to clinical legal education in India.

The book is divided into 12 chapters and covers topics ranging from
historical backdrop of legal education in india to model teaching manual for
Indian clinical educators. Topics are arranged in a logical manner that allows
the reader to build on the information as they proceed through the text. The
starting point of the book is the journey of legal education in India through
the establishment of the Government Law College in Bombay in the year of
1855 and subsequently discussed the current status of the legal education in
India. The premise on which the authors tried to look into the problems of
legal education stated in the conclusion of the chapter on “Legal Education
Present Status in the following words: ™ There are problems that
e present day which if properly not addressed shall affect

d in turn the quality of the bar and bench.” The authors
dia to identify the problems. But these

ality. It would have been better if the
n this regard.

in India-
persists even al th
legal education an
mentioned CDC of Bar Council of In
are not reflecting the problems in tot
authors mentioned some other Reports 1
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Book Review

iical legal cucation” was first coine by Jerome I
. In ‘ . (3 I ‘1, .

erm ¢ (ates in his article Why nota Clinicg| Lawye
+] Statc . . ae hao .

ed 10330 and since then has been the focus ¢

|t

Fschool? (g
aUn

' ﬂtten‘ i()n f()r

07, . PR .
0l al education and for creating a Synthesis het

Re

. \llu‘{l o . " e .
ot m]l legal profession. The motto of clinjcy legal
e IeE : o~ ..
itis considered as an extremely benefig;
g

A |
M
s {l“n ' “AQ rQ Y 1 .
ing DY ; s because it exposes the students to practieg] skills ang valueg
cluachts “w, M h The s N¢ 1 l

W st pofession (See ICLE p.42).The authors have rghtly Obserye(

' ] legal education expanded beyond the geographicy| borders of

hal « ,1;;llt;< \«ubSCqucmly attained a global reach.

 and Nds e

r
Y
hot

;\\\‘ )L‘:-:;‘l

¢ authors identified five different objectives of clinica] Programmes

| he < - S,

.,lll-ﬂﬂ'\ . )

inclusion of poverty and development issues into the curriculym.
clus

promote the values to provide equal justice to the disadvantageq.

| Confront the ethical issues by dealing real cases and to gain basic
” lawyering skills.

'\ Increase access to the legal profession from the disadvantaged clagg of
people.

. Expand the resources for legal representation for disadvantageq

Clinical education is first and foremost a me

e principal features of that method are : students are confronted with problem
sations of the sort that lawyers confront in practice; students dealing with

e problems in role ; their interact with others in attempt to identify and
whve the problems  and most important critical review of students
performance(71). The central too] for clinical teaching involved live-clients.

Ihe authors discussed four models of live-client clinics based on Supervision
heory. These models are categorized as:

thod of teaching. Among

). Live-client clinics involvin

g solely representation of client in judicial,
quasi judicial and administ

rative forums;

(i), Live-client ¢xternship(field placement clinics)

(1i}

FLegal literacy or street law clinics involving live clients ; and

203



|

NI Journal of Law and Sociely

). Public policy or law reform type clinic involving live i,

f\/nlu,,h_ |

Nls,

ieir character because the characier o
Super

(1\
[hese models differintl
UpervIsors involved variation. However SUperyiso,
cssentials to cach of these clinical models. The authors have preg,
the above models for adoption in India and discussed the challep e -
of clinical programme in the backdrop of Law schools seti:jLS i
1 the last chapter under the heading “model teaching M:naur?‘;
nical Educators™ the authors discussed in details the place (;lf
clinical legal education in India and its adoption . The authors also mentioneg
some fundamental professional skills and values which are central to clinjcy
legal education curriculum. The annexure at the end are very helpful to the
sl;dcnls a5 well as teachers to implement the programme of clinical legy|

V|S|[Jn
r.cmain‘;
Mibe

and types of 8

Supervisior
curriculum. |
for Indian Cli

education in India,

After having read and considered the book , the key question is whether
the authors have met the goal in writing this book . In my view the goal has
heen achieved. The work is not intended as critical review of clinical legal
education in India . It is meant more as an exposc¢ of need and methods of
clinical legal education and where appropriate used some examples in
india. The authors keep the readers interested while imparting important
information. The best way to sum up the book is to borrow the closing words
from the Foreword written by Prof. Manoj Kumar Sinha, “This book will be
great importance not only for the law students but also for the teachers who
are entrusted with practical training courses at various law schools in india
l"_”_““‘ the hi_SIUF)A present status, future strategy and means and methods of
:]d] (f:]l) Ltii”r])r::fu : T,; ll"{cin vigorated a-f'lcr 'rcadin ¢ this book I am eagerly awaiting

_ : ical legal education in more and more law school and law
colleges in India.
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