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THE EVOLUTION OF PRISON SYSTEM
IN INDIA: TOWARDS THE IDEA OF

RESTORATION AND REHABILITATION
IN MODERN PRISON SYSTEM

—Abhijeet Mondy®

ABSTRACT

The cewrzept ol fustice fas evolved with the changing patierns
af erimes {n soctely. Society Ry thevelore witnessed not oy o
change. in the watire of coeimes by alvo o chaegd v the e of
parizeay. The ide of privons iy roaied in the concept of retrilaition
majorly, However, with the idea of jiice conshamly evlving,
priso fnve developed nod way thal the purpose Is e serve the
welfare of society by relbablitation criminale Tn iy paper, the
diither troces tre evalition of the privon sysem In Indla e each
eva i fndign histery, The paper examilnes the way prisons fave
operated in their wtility, structure and | sdministration, One of
the major findingy that are dircwssed o the paper Iy how the
aevituprment of restorative fustice e the modern privon syvatesn Fes
eradnatly replaced the traditional approach of redeibition. The
paper identifies the methods o approoches of restoration adopled
in modern privens in the contemporary period. The aim Ir o fociy
oyt consegient rebabiliintion of celadals fn wocleny,

Kevwards: Prison, lail Beforms, Corcectioonl Honaes, Rehabiliation,
Historieal Perspective, Indin,

il Seholor ond Universiiy: Sanise Hemmrh Feblow, The Weat Bengal Bedlinul Linkverssly ol
Juridical Fisnees. Kolkate.
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L. INTRODUCTION

From time tmmemorizl, all the old countries of the world kad prizons, They
were mistly in the shape of dungeons, Yarious countries fike China, Fgypt,
Rome, Babylon, Renadssance Europe and even India had developed the system
ol imprisonment 1o be o kind of punishment. Prison, as we know it today, is
a enmpasatively newer origin, Initially, it wis being used as an interim cerre
for the detention of the culprit who was waiting for his tefal and punishment,
but when it was found that thiz sorl of detesition usully involves & seqication
(rom family mnd other members of the segiety und also that the culprit has in
Ive in o very unfavourable condition, most countries, then, decided 1o slopt
this method as 8 system of punishment os o Suitable replacerent for corpos
ral punishment.' In matters of structure or appearance, the carly prisons were
et very different from the dungeons: They were st ly muintained by corrup
private persons who were trying o make profits oul of these. and it was only
ufter several prodests from various socinl workers thit the maintenance of the
prisoms was tiken over by the governments.” The muin intention behind (his
imprisonmient was to reform the culprit and make him a betier hirian being
#fer his reledse, but in reality, it served ihe opposite purpose.’ Hiwever, the
development of behavioural sciences has gradually replaced the traditional
dpproach of retribution with the modern idea of social defence, which mainly
focises on the prifection of society and the avoidance of eriminal activities.

Il. ANCIENT INDIA

In ancienl India, the structure of society was based oo the principles
expressed by Manu and explained by YajnaValkya, Knutilya, and other, In
ancient India, penology imprisonment was considered the mildest form of
purishment in comparison o others which ineloded hanging, mutilagion, snd
even death. Keeping the culprit away from socity g0 thot they cannot defile
the other members was the primary mative hehind imprisonmient These pris-
ons were mastly durk dens, devoid of any light, heat, or any proper facility of
saniliton or human dwelling. But even during this period, there were some
netable references when the existing ruler or the lawgiver of that period have
given i thought regarding the restoration and rehabilitntion of prigoners of thai

' Porval Morts and David 4 Rothman, Tie Qseam Hisro or TiE Pamos: Tiw Pracsmos o
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| THE EWRLRH OF PREISON STRTEL N INDIL

Kautilya, in his defhasaskera, points out that it is the capilal where the jails
shotilid be gonstructed, and it should have separale armngements for men and
female priseners.’ He has further stuted the three instances whese the prisoners
should be rekeased: (he birthday of the ruling king, during the royal prifee’s
birth or the comnation of an heir, and thirdly, on every fifth day a prisoner
chould be set free if he has pidd o fine or had undergone any mill punish.
ment or has decided to perform social services, Kautilya alse describes the
duties of the jailor and staies that the jailor must be put 1o death i o prisoner
escapes (rom the prison under his walch® This proves the fact the jail suthor-
{ty (Bamdhanggerodivatsia) always had 1o remain very vigilanl. During the
early yeurs of Asoka, the prisoners had to undergo severe lortures, which mosi
al the time Killed them,' But, afler Asoka became o follower of Buddhizm, he
started to show lemeney towards the prisoners, Although capiial punishmen
wis still i voroe, bul we find references in his edicts where he shows meray
towards the priscners. While on the one hand, he has given the mngistrtes
the authority 1o mfict extreme punishments upan he offenders, &l the same
time, he has granted pardons fo mamy as well, He used 1o release all con-
demned prisoners on every anniversary of his corontion.® He also ensured (hol
the jail suthoriiies paid a visid to the prisoners ol kast once o day ond some-
times for five days 0 keep track of their health and worle” Sometimes they
also gave them some money for their persomal use. Thet's not all; from the
twenticth year of his reign, he olso used to gront & respite for three days 1o
all the prisoners who had been granted capital punishment so that they could
prepure themselves for the pext world." During the Gupta period, the pun-
ishments became milder, and the collection of fines was the most prevalent
form of punishment,” But still, references 10 Emperor Spmudrs Gupla freeing
the Kings, whese territorics were forcibly oceupied by him, cam be found.”
However, they were released after they nccepted Samedra Gupte's swzeramty.
Kalidasa records that when the constellation in which & king was born hisd an
evil nspect, astrologers advised the relesse of all the prisoners during the Royal
Coronation.” On the other hand, Banabhata's Harshacharita provudes iforma-
tion regarding the deplorable conditions of prisoners during the seventh
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cemiury in Indin' The records of Hiven Tsang nform us that the prisoners
wene not allowed w shove and received very harsh trestment.!”

Thus, it can be safely suid that sihough sources sre quile scanty, but rel-
erences i the humane freatment of the prasoners can be found in the ancient
period. And this behavior lowards the prisoners depended emtirely on the will
dnc maure of the ruler of that period,

1. MEDIEVAL INDIA

Medieval India’s legal system is quite similar 1o that of Ancient [ndia
The main source of law during the Maghal period was the Chirar. Crimes
were of three kinds: crimes against God, crimes apiinst the State, and crimes
aguinst private persons' Four kirds of punishments were prevalent - fipadd,
dive, guisas, and tashie!’ The punitive measures were mainly in the fbem of
fines, confiscation, whipping, banishment, forfeiture of fithes, mutilation, ete,
Impeisonment was mainly used a5 8 means of detertion and not punisherigt,"
Criminals, whese trials and judement were pending, were mainly impris-
oned in fortresses that were situnted in virious areas of the country. During
the Mughil period, there wers three such prisens Gwalior, Ranthambare, and
Rohtas. Criminals who were sentenced to capital ponishment were wsualby sent
o Ranthambore,

Originally the prisons were sapposed to be visited by the Oazis in onder to
examine the conditions of the fnmides and alsr decide who among then was
Lo be released.™ But they usually meglected their duly. Prisoners were usmlly
released on special occasions fike the birth anniversary of the ruling monarch
of if the king or any of his sony had recovered from o very serious llness.
Transter of prisorers was s rare phenomenon, but when they wiére (rans-
ferredd, they were penerally tied with fron chains on the neck and feet, Useler
thee Mughals, the prisoners were offen required to engage in different kinds of
work in oorder o earn (heir keep.™ Some of them were also pranted parcdes,
wnel they were made to stay at a place that had minimum secarity. Many Cimes,
special pumishments: or probationary detachmenis were assned 1o them so
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that they could win kack the good graces of the Empire. Sometimes, the i
oners of the enemies were rélessed s o part of o frice 0 end the war® The
freed prisomers were sometimes boughd o the lnhor market of the miliiary,
wnd many a tine, they were included in the Mughal army, especially if their
commandess had been pardoned and aso included as officers ™ Emperor Akhnr
{ engured o mare enlightened and systematic appronch sownrds his - enemies
towards the end of his reign. One of the main reasons behind this appreach
was that one of the central fiaitures of Islam is merey. M issoed 0 procloma-
tion where he depounced the forceful enstavement ond sale of women and
children of his defiated enemies, He ensured that no woman or children wers
caphivated ™ However, there were exceptions to these rules, but the right to
enslive could ot be enforced withoul the sanction of the Empersr, Thus the
selhers lost their right 10 trear the defeuted enemics a5 they wanted o

Prisomers who have committed seriows crimes used 1o have several roomi
m virlous forts reserved for them Such rooms were colled Bandikhanas or
Adabkhanas™ The treatment they received there depended upon their age and
the severity of the crimes they had committed, Adulterous women and persans
hebonging to lower castes had 10 work o laborers in building various fortress-
e3,™ The mnk of the prisonces also determined the guantily and quality of the
ration.* Specinl leaves were granted (o them s that they could attend certain
religious rituals ol their homes.® The political prisoners were. however, irented
well. Although ihey were not allowed t see their refutives, they were still
given better food and other soris of comforts cempared to other prisoners

IV. BRITISH INDIA

The beginnang of British Rule in Indin chasged the form of the adminis-
trative structune of Indis. The Supreme Court of Caleutta was established |n
IT75. which exercised civil, eriminal, admirally sed, ccclesiostical jurisdic:
tion. ™ Tt also pointed out that the introduction of “The English Rules of Law’
and ‘English Superintendence of Low and Justice. was the ultimate motive of
the British govermment. ™ The Indian Penal Code wus enasted in 1860 and in
ER6L. the Criminal Procedure Code were onicied, Imprisonment a5 a kind of
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purtive measuse was applied in India from 1773 onwirds. and feam (860, this
system was applied on an miform hasis.

The smallest unit of the prison system is the fail. The institution of jail
oryginpied in Britain, and this system began in India as a part of the British
administraticn.” As we have scen, carlier impriscnment was never & pops
ular form of punshment. Jails were mainly wsed a3 detention centers for
undertmals. Bul the British changed that form of penal strocture, wiich wis
unduly harsh and barbarous, and substituted it with imprisonment as the pri-
mary method of punishment in the criminal justice adminkstration of India,
Imitially, English East India were not very interested 1o spend o good amount
of finasces on such a system of penishment. As a resull of this, the condi-
tion of the jails became very poor, The inmates were deprived of proper food,
clothing, or even medical services,

An importid devélopment in regard to the prison system in western Inalia,
particularly in reference to those offenders whose guilt was pot 1olally proven
but of the same time connot be termed a5 innocent, can be witnessed under
the Grovernorship of Mounstuart Elphinstone. In his Reptrt of 1819, he men-
toned his concern regarding the treatment of those prisoners whose gl was
ol sufficiently prosen and, ot the same time, who coulil not be declared inmo-
eent.™ And in order 1o preserve the distinction between them and the proven
criminals, he suggested setting up n new type of prison that would function
more like o werkhouse than & prison™ Despite nol being o Benthamite, he
wag still very much influenced by certuin policics, and one of them was them
was the building of a Panopticon,™ English philosopher and social theoris)
Jeremy Benthat imvented this mechanism of social control tn the mid-1700s.
His fundamentsl principle behind the building of the panopticon was to look
aller the maximum humber of prisoners with the fewest guards, Elphinstone
Uhought that this woald be an effective way o bring sbout a justice system that
would be mare cost-effective and rational, The sociological effect of (his was
that although the prisoners would be aware of the fict that they were bemg
walched, they would still md know when they were being watched. Bul before
Elphingtone could build the firgl panopticon in Pune, he was teansféered 1o the
Bumbay Presidency, where be became the new Governor. Bul be never dropped
this iden and sent his plan of the panopticon to his suceessor in Puna, Willinm
Chaplin, who eventually built i, In the course of lime, as the Governor of
Benmibay, Mountstuart Elphinstone buill several panopticons in Bambay,
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Under the Company’s rule, there were me hundred and forty-three civil
|miks, seventy-five erimingl jails, and sixty-eight mixed mils, which had u total
capacity of sevenly-five thowsand coe hundred  prisoners.” Refrms of the
Indian prison syslem gol atbentbon [or the st Gmoe with enscimend of |824.
The Prison Discipline Committee was sef up m 1836, of which Lord Macsulay
was alsa n member. H Shakespeare was the president of the commities, The
roport was submitted m 1838, which emphasized the corruption in the EyE-
temi and the slackness of discipline. This commities lerminated the proctice
of employing prisoners to work on reads. This commifttes rejected all deas of
referming criminats through an educational or religious system and imposed
very rigorous treatment for ull prisoners ™ However, the Committee paid sed-
ous attention Lo the wnhealthy conditions of the presons and the poor healih of
(e presnere,

In 1864 Lord Dalhousie appointed o second commission of Enquiry into
il Mansgement and Discipline maily to inquire into the mationale behind
the high death rates inside the prisons in India.” And as per the recommen-
ditions of this commission, it was decided that in all provinees Civil Surgeons
should be appointed ss Superintendents of District Jaile™ It also made cer-
min suggestions regarding changes in the condiion of diel, aceommadution,
lothing, bedding, and medical care of the prisoncrs. But it did net pay any
attention to matters refated 1o the welfare of the prisoners, In 1877 o ihind
Juil commitiee was foried, which reviewed the general juil management and
was more concerned with details in prizson work,™ I recommended fhe for
mition of & uniform Prison Law, bot due to soine unfivorable sitestions, (e
work got postponed. In 1B8E separntion of prisoners and alse certain imporiant
niforms in prison adminisiration were suggested by the fourth Juil Committee.
It again reilerated the need for & uniform prison fw and, along with these,
recommended cerain loms of rigorous punishments fike whippmg, penal
diet, solltary confinement, punny clothing, efe. The All-lndia Commitiee of
1892 continued the works of the fourth jai! committee, and the fnal resuli of
this commitiee was the Prison Act (1894}, which sdmimisters all the prisons
ol India* This Act tried 1o make bring uniform treatment of the prisoners as
fur 28 possite throughout the country und alse divided the different classes of
JEisOnery,
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The wear 1897 was o lamdmade year for the history of prison reforms in
India becnuse in this year the Reformirdive Schools Act was passed. As per this
Act, the couarts ane suppasad o send offenders who are below fifleen years ol
ige to relormative schools rather than jals, Despie such efforis, the Indian
Prison Svstem failed to apply civilizing wrnd humanizing mfluesces on (he pris.
aners. Their medical well-heing and food was s6ll nepglecied.

The Inst Juil Committee before independence was sef up A0 1919 Sir
Alexander G Codrew was the chairman of this committee which exam-
Imed pot only the pwils in Indis but alse of other countries like the Unsited
Kingdom, United States of America, Japan, @i s reporl imcloded a nam-
ber of recommendutions oo certain subjects like prison bygicne, prison staff,
medical focility, classification of pristmers, prison labour, ete.” *Reformation
andl Behabilitation® were recognized os the mmy and objectives of prison far
e first timein e history. of the prison.® For juvenile delinguents, separsie
Institetions called Borstal School were recommended” The commitice also
sugpested separating the under triads from he convicied prisoners and - dil-
[eremtinted the convicts between ‘habilual and casual.™ It sl recommended
abalishing the transporfation of prsoners and opemng up schools and libraries
for the inmotes inside the prison.® Provision of probation and parcle were also
advocated. Mon-official visitoes were allowed, and the prisoners were afso
allowed to meet their family members or write letters 10 them.'" Remission lor
a convigl, who has stayed more than six months, was also sugpested, ™

Wil the pessing of the Momtague Chelmsaford Eoforms in 199, Fails came
winder Siale subjects, and the provinces made serious atiempis 1o bring about
& few reforms in joil os well as the conditions of the prisoner's life there,
And with this aim in view, o number of Jail Commitiees were enacted, like
the Punjab Jail Reforms Committee (1919) and the Uttar Pradesh Jail Reform
Committee {1929, 14925, 1946), ete. Bul due fo the unfivourable political envi-
romment af that time, these measures could ot be mplemented suceessfully,
With the passing of the Government of Indiz Act 1935, provincial govern-
ments began to conirel juls which resulted in the dimination of the possi-
hility of uniform implementation of prison policy throughout the country, [n
the last ten yeurs before independence, cerfain levels of concerns repanding
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prizon condifions were rossed in cerinin progressive stales fike West Bangal,
Maharashiry, Tiomil Nadu, efe. The fisst-hand experience of the freedom fight-
ers of these Stutes had compelbad the governmient 1o book fnio the moiers of
the conditions of the prisan, which resulted in the formation of various com-
mittees relating to prisen reforms (the Mysore Committee on Prison Refoems,
1940-41, the LLP Juil Belorms Committes, %46, the Rommhay Jwil Beforms
Commitiee, [%46-48) und legisiations (The Bombay Probation of Offenders
Aet, 1936, the C.F. and Berar Conditional Relense of Prisonees Act, 1936, the
L First Ovifenders: Probation Act, 1938)

Thus, the British, from time to-time, tried to make sdjustments (o the prison
system and bring aboul elemenis of moderntzation in the system, Althawrh
they troduced this institution mainly to put away political prisonees, maintain
low wind oeder, curk the national movement, and thus extend their stronghald
in the nation but ot the same time, being influenced by the iess of otifitarians
like Bentham, alse due o the b and cry raised by different political prisoners
af Tadis, the Brtish started to think shout the reformative spproach in marter
ol prison administration, af least from the beginning of 20 century onwards.
However, singe the political situalion ol thet time was very volalile, mnd the
Indizn nasionnl mevement for independence was in full swing al different cor-
mers of the country, it was difficalt for the British o implement & reformative
and humanistic approsch lowards the convicts inside the prison, Thus, it can be
said that although the British had deviloped certain progressive ideas, they did
not feel the urge fo implement themy when their hold over Tndin was o stake.

Vo POST-INDEPENDENT INDIA

The work on the relarmation of jeils gaived acceberation after the independ-
ence of India. In order W improve the conditions of prisons in Tndis, varseus
commiltees wers constituled from fime to time. The first such committes was
the Pakwasy Commitiee (1949) which suggested the ides of employing prison-
ers a8 lwhour for read work and paying them wages for thetr services.® [n the
course of Hime, certain other messures were alss introduced, like remisslon in
the sentence nf well-behaved prisoners.

In 1951 on expert on correctional work from the Usnited Mations, D WO
Reckless, wae invited by the Government of Indis in ordes to stidy the prison
administration in Indin and sugaest serable changes in 1™ His recommen-
dations were acceped af the Eighth Conference of the Inspectar General of
Prisen (19571, ond subsequently, the All-Indis Jail Mosusl Commitee (1957)
was appointed in order 1o prepore o model prison manual, e 1960 31 submitled
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e peprt, which sugpested niform policy resnrdime el admideimion sl
throoghoad  [ndin, prohotion, jevenile and remand  homes, suppressea of
imomcrnd iroffic, reformatory schonls, ale.

[n matters of providing imane restment o e prisonses inside the prison
and nlso preventing the jail authorifies from unneeessanby toruring the prison
mmates, the Sopreme Coort of Tndin gnve o landmarc judgnend {n Sioell oo
Cave. In Swod Barra v, State (NET gf Dedhii® the Supreme Court mised nhjee-
tinns o Seciion 302} ond Section 56 of the Prigon Act of 1594 prd found them
o be o vinlation of the fundsmental rights of ihe prisemers.™ The apex oo
siated that Sechon 30021, which pives the jail putbenity the mpht 10 pul pris-
omeed in solitary confisernent, does nol gave them the right o tortore them,™
Mdorecver, dthe court aldo found this provisioon foo arbiteary becavse i Found
Section W) to violate Article 21, which ststes thot o prisoner’s rights can
caily be cortgibed when there 8 substantial backing of the law™ N alss sad
that the jsil owhocitics would enly bewve e mght to e prisoners inoaoli-
tory confincmend when their desth sentenee 8 irreversible® The court ol
Secticn 36 fo violote human digrity and decided o should be commlled. It pur
the powers of the Superintendent under constant check and also took away
their rght @ put the prisoners i choins wnbess and andil the ocal governmen
pdvised him 1o do s0®*

In 1980, & committee on fail Reforms ander the chairmanship of Jusiice
AN, Mully was set up by the Government of Indin. It submitted its report in
1983, In order to bring modermization of prmons in India, the committos s
pested the seiting up of o Nationnl Prison Commission. I also suggested the
abolitkon of the practice of keeping juvenile offenders together with hardensd
criminals and the cremtion of an All-India Service called Indian Prisons and
Correctionsal Service inorder 1o recroit prison officials. This commitice Tarther
recommended allowing medin persons and public men 0 visit the prison so
that they can experience hrst-bund the sciunl condition of the prisoas; In 1986,
the Juvenile Justice Acl was enaciod o keep juvenile delinguents aswoy. from
non=juvenile omes in prizomn, and for this purpose, special homes very cresed.
In 1987 the Justice Krishna lyer Committee was appointed by the Govermment
of Imlia to examine the present condition of women prisoners in Indin. I rec-
nitmemled 1The inclhismon of more women in the police force in order 10 deal
with warnen and child offenders.
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I Remarmiethy v, Store of Keenofake, the Supreme Courd was divected
fir bring uniform prison lows end dmfi o meodel prison momesl® The Bureay
of Podiee Besearch and Development sel up & commattes for this, In erder to
reploce the Prisons Act, |89, a draft Prison Manazemend Bill was circolated
in 1999 by the central government fo the: state governments. Bal this bill has
pod vl been finalized.

In 2003 a model prison maneml was prepared by the Government of [ndia
wid sent tooall State Governments,™ [ was: related to issues regarding prison
reforms, In the course of time, the need 1o bring shoat certam chonges 1o
this- mamual wos realized, and in 2014, an expert committes was constituted
t reform the moded prison manual of 2005, The Home Ministey fmalized the
Mesdel I:’_:'imm Muomual 2006 and sent it fo all the sttes and union territories.
Among ity varous recommendations included the compulerization of prisons,
epecial care for women prisoners, rights of prisoners who have been aworded
capital punishmes, répatriaton of foreign prisoners, cle.

VL UNDERSTANDING RESTORATIVE
METHODS IN PRISON SYSTEM

A prisod is o place where prisences and under trinls are kept for o specific
prewiond wf time a5 per their semtencing, I s o ploce which s wisder constim
surveillance and very stricty regulated. Individuals hardly enjoy any [rees
dom within the prisvn. Every couniry teasis iis orimlials difTerently, and this,
the environment within the prison also varies greatly seross the worbd,™ The
Linited Matkass mfopled the United Mations Stwndord Mininoum Ruoles e the
Trewtment of Prisoners v 1955, which declared that reformation and reha-
mltation is the ultimate motive of the prison administration™ In 1977, The
Internatimal Covenant on Cavil arsd Political Rights, propounded by (he Uniled
Mations; of which Indin §s alzo a member, also observed the same objective™
In 2005, The Stamdard Minimem Rules for the Tremment of Prisoners were
revised ond adopted & Manddas Rufexs The Mandels Rules provide detnifed
guidelines about bow & prisomer shoold be treated;, but sadly most pris-
onz around the world do not follow them™ A nalien™ prison adminisiration
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depends wpon 1 variely of Fictors. Virioos propanents hove tried 1o peind ool
diffarent thoories behind parishing on offender, and one of the questions that
have been mised over the yeass b= whether punishiment s mwnrded far efioem-
ing the offénder or for tsking revenge for his actions, Regnrding pumishing
offenuders, various opinsons have been maised over the years, starting from tr-
ditional methods to modern methisds. And from such opinions, breadly, four
calegories or theorics of punishmem have evolved The first among them s
the deerrent theory which believes in inflicting harsh penaltics on eriminals
with the imention of creating fitar m their minds snd aleo of sthers from com-
mitting such eriminal acts in the futere®® The second theory it the retributive
theory which baswally means the idea of rovenpe or vengeance™ The thind
theary is the proventive theory which believes in the idea of preventing crimes
rather than svenging them. Impeizonment is one of the vital parts of the pre-
ventive theary because it belps in confining the offenders inside the jails, away
from society, amd prevents the reoccurfence of sugh ilepnd metss And the
finnl theory is the reformative theory which believes in the iden of refirming
wnd rehabilitating criminals s that they can go hack 10 society a5 lew-abidimge
member. 3

In modern times the purpose of punishment has been highlishied o be tls
deferrence or prevention from occurring such incidents in the future. 1 has
been found that prisoners who have faced very had experiences are likely 1o
suffer [rom severs physical and mental problems throaghout their lives and
find it very difficult to ger back 1o their normal fives. In order 1o nvoid such
a situation, @ meed for prison reform has evolved throughoul the workd, wiich
has shifted the focus towards 3 scientific, socictal approach from a puni-
tive approach, & purt of dealing with prisoners. The rationale hebind sueh an
upprooch was reform ruther than revenge,

The: integrity that bowses om taking a person baek to his femer pasition o
lifestyle is termed Restoration. Restoration in prison adminisiration is linked (o
the formulation of diverse and unique management strategics for prisoners. Tn
the fickd of penology, restoration mainly focuses on changing the person wha
fas cummitied fhe crime and emphasizes the fact that be gets proper treatment
mside the prison so thm when he gets out after serving his term. he nets s
chance Lo re-establish himsell within the society and lead a normal life™ The
palicy of restoration 15 & part of the preventive theory thal promotes the pre.
vention af ctime and not avenging iL This, reformative theory can also be
defined as the rehabilitative theory or corrective theary.
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i THE EVOLLTTON (F PRISON SESTEM IN INODE

In the early diys, the conditions of the prisors were very deplomble, and
practically no attention was paid to improving their conditions, Such situa-
tiotis silfected the phvacal and mental well-being of the prisoncrs, Afler quite o
kange time, the penologists fnally realized the lutility of brutality in punishing
the prisoners and decided 1o bring about changes in methods of purshmen
Vorious laciors led to this change in mindset, including various movemeniy
redited o prison rights, overcrowding, lack of funds, ede®

Restoration &5 very much required for the prisoners because affer being
mprisoged for so meny doys inside the peison cells, it wis not éasy for them
to gel back 1o thelr normal lives, With the objective of redress, compensation,
and pacification in mind, (he process of restoring 8 prisonée ¢an be ochieved.
The prisoner stays i prison with @ mind full of guilt and 2 diminished
self-confidence level. Thus, it is important o lift their spirits throueh the res-
toration process. which will eventually help them 10 get rid of the after-cffects
of their prison life. The prisoner should be allowed 1o socialize by EngEaging
in varions kinds of educational, voeationsl, and artistic activities that will help
them 1o divent their minds (oward constructive activibes™ Prisoners shiould
be given the opporunity 1o realize their mistakes, relorm themselves and nod
cigage I criminal sefivities in the future, Many a time, prisonces, expecinlly
younger enes, find it difficult v adapt (o the prison environment.” Thus, it i
the responsibility of the prison monggement (o address 1his lssue, Varios ini-
ttives that sre being taken regarding the restosation of prisons should address
the various needs of prisoners with a focus on rehabilitation,

A. Methods of Restoration

The prison environment plays @ ericial role in determining the behaviour
of prisoners. A darker and isolated inner prison creates an énvironment that is
more susteplible to violence. Since inmates inside the prison come from dil-
feremi criminal buckgrounds, prisen vioknce is a very common phenomenon
n many prisens, Improved prison environments can reduce the occurrence of
such erimes, Moreover, il the prisoners are enpaged in purposeful sctivitics,
thsl could also create an emvironment that s less violeni in nature. The UN
standard Minimum Rules for the Treatment of Prisoners states thal (he envi-
tomment of the prison shoukd be sudahle enough that human dignity can be
conserved.” Besides this, since many of the prisoner: lives with vasious kinds
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of criminals inside the prison for 4 very long Gme. il sometimes oreates cer-
tain kinds of psychologicnl damage. Also, lack of menlal stimulation within
the prisen hos o degrading effect on the mental health of the priscacrs, To
avinc] these, certain kinds of mental beatth progeams st be organizned, which
inclode treatment for substunce abuse, psycbotherapy, ete. Considering the level
of damage il does o the mind of the prisooers, the systen af putting prisonees
in aalitary conlinement shoukl also be reconsidersd atl times™

The maintenance. of good relations between prisoners and thieir family plays
1 crucial rele in their restoration and rebabibitation process, Prisoners shoubd be
allowred to meet their families; thist will help them to develop foving sertiments
nmel repair their relationships with their family members. Thus, family mem-
bers. should be allowed to participate in thedr restoraiion process.”™ This will
ntso give them hope for @ better fife with their family members onee they we
released. As a part of their restoration process; the prisoners can be engmped
in w variely of constructive works, This will help them 1o divert thelr minds
from crimannl activitics nnd also to learn certain necessary skills that will help
fhem 1o fedch certain kinds of jobs once they are relessed™ The prisoners msst
he allowed to practice ther eligion mside the prison. This will help him fo
inculcate mental peace and indoce him to divert his mind away (rom unlew il
activifies ™

Proper restoration of prisoners will help the govermment 1o save expenses
on prison administration which s currendly quite large in India as well as in
ather countries. In the Linited States of America, the average rate is somewhere
between EI0000 and 540,000, whereas in the United Eingdom, it is around
63,000 pounds, and it is $10000 tn Australin per prisoner every vear™ In
India, the gverage expendilure on prisoners per vear is aromsd Ra 29,3387
With the rate st which ihe number of prisoncrs is increasing cach year, it is
importur o develop a proper restoration process so that it could cut down the
prison adminisiration cosi,
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The prison officials play o very miportant role in the restorotion process of
the prisoners because once the accused person emters the prisom, he i5 ol the
merey of the various officials that run the prison. 5o, prison officinls should
inculeate certiin basic qualities that will belp in (he restondion process.
Primarily the officials should make sure thet the environment within the prison
is conducive 1o luman dignity. He should try 1o pvoid conflicts and fights
ameitg the prisences and prevent prison victimization, The officials should
he caring and sympaihetic towands the prisoners ard treat them like human
heings” He must make sure that when the prisener leaves the prison, he s
i betier person whe can find his place in soctely,” He should nol burl abuses
at themy, bully them or diseriminate against them on the basis of caste, refi-
gion, langunge, cte. The officials should develop geod relations with the prisen-
ers #0 that the priseners don't hesitate 1o communicate any problems thol they
are facing with them. One of the serious swees that the officials had to deal
with inside the prisons was HIVIAIDS infeciion among the inmates, Since (he
prisoner does ned get the chance to fulfil their sexunl needs with the oppasile
sex inzide the prison many a time, they engoge in homosexual activities that
lead 1o ihe development of HIV infections among themn.® Thus, the officials
must be properly trained to deal with such siunbions by implementing effective
stralegies,

B Bestorative Approsches in Jails in Modern India

Tt 13 worth mestoning bere that the prison copdiions im oduy’s world are
far better fhan the omes in the past. Bat s6ill, @ ot of work 45 yel 1o be dong,
egpecinlly in the wrena of proper freatment of prisoners. Snll, Indian prisons
are trying their best 10 live up 1o that standard of tremtment of the prisoners.
In matters of restorption of the privoncrs, the Indian prison adminisiraton s
triimg its hest by providine education, voeational training, tndostrial work, et
They are nbuo engaged in ceriain physical setivities like vogn and meditation
for their physacal s weell ax mental well-being. All these attfitudes atise Trom
vz beliel that no e is o perpedual eriminal, ond 1f grven o chomee, They can
change and be a good member of socicty. Keeping this vies in mind, vari-
oug prisons in Incia have started to adopt different kinds of mensones as a part
af their restomtion process. The Central Prison in Knnnur, Kerala, has opened
a male beauty parlor ealled Phoeniy Freedom Expression ™ The Tihar jail has
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established a0 sulomolive manufacturing unil where the inmates . work and
acquite the necessary skills for fture employment, | also engages the tnmnsen
in pregoring vorious kinds of produces relsted w0 bakery, hondkwm, fornl-
ture, lextikes, lod flems, bags, candies, lamps, ete™ the Taloja Jail in Mumbai
allows the prisoners 1o spend time with their near ind dear oses without the
presenes of a glass wall™ An organic farming vemture, 15 4 part of the res-
tormtion procesy, bes beon planned by the Baolasore District Juil in Ogdizhia, ™
The Telangana Prisons Department organized = Job Mela in 2018, where
many Teleased prisoners fommd various Kinds of jobs, which eventunlly helped
them to re-establish (hemselves in society® The Mationg] Humen Righs
Comnission, in gssoclathon with the Nutional Institule of Criminology and
Forensic Sciences. organized o seminar on 'Prison Reforms’ in 2000, where
mtters regarding the restoration und rehabilitation of prisoners were emphi-
siged.* Similar seminars were also orgenized by the National Human Rights
Commission in 2011 amd 2004, where proper restoration of prisoners was one
of the importont issues that were disoussed ™

As per the Prison Sietistics Report, in the year 2020, o total of more than
BI000 prismers have been educated. Around 49% of them were provided with
clementary education, 39% with sdull edvcnion, and 15805 of them received
higher education.™ Besides these, various stules have adopied cermin (rdivid-
wnfistic atfempls 1o improve the quatity of education for the prisoners, like the
state of Andhra Pradesh, which has recrulted jeashers to impart primary amd
seeondiry education 1o the prisoners and also started graduste and poskgrad-
wite gourscs. It has alse established compuier lobs Indirn Gandhi National
Chpen University (IGNOU) and Natkonal Open Schwol (N10S) are impariing
coupcalion 10 priscisces goross many stales lke Andhin Pradesh, Bilur, Asssm,
Chhattisgarh, Haryana ele. Madhya Pradesh |s conducting training 1o enabie
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the prisonery to rewd and write. Tamil Nadu bas staried o drive o compleicly
eradicate illifdracy omang all priseiers.™

in makiers ol healih and sanitation, gy stotes have token cerfain serious
steps o ensure thal prisoners. receive proper health cane, States like Assam,
Nagatand, Tripum, and Sikkim conduct regular checks on T.B, and HIV pris-
emers. Hesides these, Andho Prodesh has developed hospitals inside its pris-
ond. They have also installed water purifiers o prevent the prisoners from
walerborne diseuses. They are alse organizing medical camps, In order 1o
keep a check on the mental health condition of the prisoners, Union Terrilorics
like Jammu and Koshmir, and Belhl have organized psychotherapy sessions.
Begides these, many states across Indin hove staried to organize Meditation,
Yoga, and T, sessions for the physical and mental well-being of the prison-
ers® Along with these, the inmates are engaged in various kinds of ouldoor
sports like volleyball, ericket, and badminton and indooe games like ludo, car-
ram, ete. Some of the prisons are even providing television, radio, and library
Incilities far their inmpies, The state-of Assam is also imparting music lessons
to is prisoners as o part of their recreation activities, In grder 1o desiress the
prisorers, many stales nomes [ndin, fike Haryana, Andhm Predesh, Rajasthan,
Tripurn, Tharkhand, Odisho, «tc., ore organizing spiritual md cultural activi-
Hes, Different NGOs and spiritunl organizations visit these prisons amd conduct
lectures on religion and momlity und also sing bhajans for the mental well-be-
gy o the prigoders.”

The inmmes ane also provided with vocstional education where ey are
iwiined o make various kinds of products, including sarments, huskets, brick,
dyeing, wesving, phenyl, pickle, notehooks, jute bags, shampoo, Howal slip-
pers, ete. They are also trained in agriculiure, animal hashandry, horticuiture,
and pouliey farming. These products are then sold in the market, In the year
2020, Tamil Nodu had the highest value of produciz sold in ihe morkel, which
is followed by Telangana and Bihar, Many states and ahsen territories are alse
prowiding telephone and video conferencing facilities 1o their prisoners. STD
facility ia provided fo inmates of Goa and Bihar. A whephonic system callied
e-Mubukith was started by the Karnataka stuie for their priveners, Creche and
Nursery fucilities are provided i women's prisons of Andhra Pmdesh and
Delhd® In opder to integrate and compaterize all activities which sre related
ey the prison snd prisoner moanngement in the jail, the Notional Informatics
Centre has developed an application suite called the elrisons.™ Theough this
aafle, important information regerding the prisoners would reach the Jaul
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muthotitees: in o quick time, and through this application. oaling grievance
redressal and requisition for visits can be made,™

In maters of legal mid, 145822 prisoners received N in the year 2020
Delhi ranks highest-on the lst, followed by Uttar Pradesh and Chhnttisgarh,
Legal n3d ehinics huve been et up in the prisons of Assam, Gujaral, Haryana,
Jharkhand, Sikkim, Tripura, Andsman and Nicobar Fslands, clc. As a part
of the rehabilitation program, the Tamil Nadu government hive staried the
‘Pattam™  (Persomality and  Adtinde  Transformation  through  Therapeutic
Assistance ond Muonagement) program in order 1o reform young offender (15-
24 years) and help them o reform themselves and reintegrate in the socicry.
Besides legal assistance, Bnancial assistance is alse provided 1o prisoners of
Ciujnrnt, Ohdisha, Rajusthan, efo,®

¥I1. CONCLUSION

Diespite significant refisrmis in the poficies and legal mensures undertaken by
the judicial system in order to restore and rebahilitite the prisoners of India,
the ground reafity 35 far Trom the desited results. Diverse repsone relating 1o
pofice, judiciary, and, maore importantly, the mainstream society’s approsch
towards convicted criminals: becomes. significant ressons for the unfortn-
nate state of the prisomers. Primarily there is & huge pendency for coses. of
undertrials which has prolonged the time perind in justice delivery, This has
resulled in forcing the prisoners to be incarverated for an indefintts amount of
time. As a resull of this, most prigons suffer from the peoblem of overcrowd-
ing. In March 2019, when the Covid-19 pandemic started to spread in Indin,
the Supreme Cowrl ordered all the sisies 10 decongest their wspoctive pris-
ons us guickly 24 possible since this dizease spreads very ropidly and iz also
life-threatening. After (his, various stite governments formed various kinds
of commitiees in order 10 chalk oui plans to decongest their prisons, But sur
prisingly, the populution of prisons has increased drastically. [n India, there
are o tedal of 1378 prisong thal can sccommodate 403,739 prisoners™ But as
of July 2022, the number raised to 6,22.585, 8 jump of 155 percent™ Among
the states, Haryona has shown the maximum jump, Bllowed by Uitar Pradesh,
Delhi, and Maharashira™® More than B) perceni of these prisoners are pre-trial
detainess who have been walting for their trials for many vears;

= M

il

= Bubumyp Shanibu, Svoe 6 Lekbe I Sporew Moo e f Lakles . e Prisins e
.';h'l'#ll' fﬂh‘k’d‘l‘ﬂl‘i‘nhﬂr Ehorvevensaling, T Wikn My TH, 3323%, szi_'-'lhfwlrf-_im'tilhl;'l'
Fnillan-prisony-comzeste d-overcnowidd,

" ek

=,




4 THE EVCILLTION ChF PRISCN SESTEM IV INTLA

Bug (o the prolonged process of trnls and comsequent overcrowding of
prisons, fimst-time offenders are efien incorcemted with criminils convicted of
seripus erimes. The presence of ortminal subeulture hinders the reformative
approaches, not only en the part of the prison mithordies but slso for prisoners
who scek 1o be reformied, This is contrary to what Justice lyer supgested in L,
Viggnakumar v, Pablie Proseentor

“The need by keep fipsi offendeérs who were voung, however prave the
mature of their offinse may be, sway from the hardened eriminals in il, 5o
as 1o provide them with opportunitics of reforming themsehas il betler
cilizens""

Secondly, the aimosphere nside the prisons and police costody s bostile
and violen, often leading to police toriure while extracting conlessions from
probable suspects. Violation of the rights of prisoners is a serious barrier, and,
in this connection, i 15 mentioned that prison authorities should be properdy
trained n the modern version of eriminodogy and psychology, They should he
traimed (o become less viokent wnd adopl o more humane alfdude towards the
conviels In vorious instances, the Supreme Courl of fodis bas indervened by
ssuing writs in order 10 curteil he Hlegal wetions of the jail swhoriies, expos-
ing the corruption w the way of the rehabilitation progess of the criminals,
Thirdly, despite the seppesied reforms of the Supreme Court of Indin on the
Prison Act and Jail Manuals, the siates hove not been able to implement the
supesiiong due to paveity of fumds, lack of political will, lack of infrastructure
and planning, ete, Lastly, there i o notion sgams convicted criminnls, which
many a time forbids mainstream society to recognize them as a parl of soowty.
Adfter the prisoner hos served therr sentence, they constantly face social stigmn
and a lack of scope to rehabilitate themnselves back into sociely. Consequently,
due fo o lack of employment opportunities and social scceptance, they are
forced 1o return back 10 the world of erime.

However, i light of the above scemario in prisons, measures have been
undertaken to change the brutal and inhuman scenario of the prisons i India
The condition and position of the peisons have changed a lot in the past fifty
vears, Mow restorafion and rehabiliation of peisoners hove become o prime
focus of the peison authorities. The restoraion process should be comducted
with the right attitude and intention in mind, Prizon officials should strive 1o
provide prisoners with o proper, humane, and safe environment within the
prison that will help them to preserve their physical and menfal health, And
once this is achiewed. they will participate in the various Kinds of activi-
tics that will be organized for them in prison willingly. Activilies s @ part of
their restoration process should be chiosen carefully &= per o person’s need and
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eapacity, The trining which would be provided 1o them will help them W find
a joi once they are released and eventually help them to Feinlerrate i foc-
efy. The prisoner should leove the path of crime permumently and start o new
life. Prison efficials. alse have an important role 1o ploy in this restomation snd
rehabilitation process, They need to inculcate a humanistic attitude 1o deal with
prisoners, communicate with the peisoners, look into their necds and mamge
the varigus kinds of conlliet that arise in prison and mainisin g heulthy and
safe emvirmmenl in prison. As per the World Prison Population List {2021,
there are more than eleven milfion prisomers all around the: world, and this
ever-increasing number and ripid aceelérstion of recidivism do question the
ellectiveness of the varieus restortion measiures that have been applied in pris-
aits both in India and acrass the world™ The United States of Americy lixas
the list with more than twa million prisoners, ollowed by Chiog gnd Brosil ™
Dhidia, which has 478,000 prisoners, fanks fourth on that lis

As @ part of the restoration and sehabtlitation programs, the concept of open
prisons can he applicd on o wider bagis, Recent developments in the cormee-
tiongl field of penclogy in many Angle-American countries have made Indian
penologisg realize that they alse cannol deal with crime privhlems by putting
criminals behind bars, Thus, us an sliesnative 1o the severe imprispmniient sys-
lem, open prison seemed (o be o very suilable shternative, The main ohiective
behind this system is 10 keep criminals distant from criminal pelivities afier
their release and bring them into mainstream society, Amd keeping this aim
n view, they ane allowed 10 engape (hemizelves in & vartety of activities and
live o mormal life, The security is very low in these prisofs, In (949 Uttar
Pradesh was the first stale in India sel up an open-air camp thod was attached
1o the Model Prison w Locknow, Open-air camps can also be seen in Andhra
Pradesh, Gujurat, Punjab, Kerels ste, The open jails will give the prisoners (he
uppetunity to roarm anwnd without confined areas, Such peisons will also help
bo solve the problem of overcrowding of prisoms, and since i does not require
a lot of securily persennel to ook alter, the cost of maintaining swch prisons
will alse be comparatively lower. Besides this, Aller-care Pragrammes drg
alsd & primary requisite 0 decermine whether the person has weally changed
or he is continuing his okl lifestyle. Such programs will fso help o assess the
mental comlition of the person and the elfectiveness of the rehabilitation pro-
grams, and whether such programs reguire any changes, Along with these, the
separation of prisoners (rom hardcore efiminals -and juveniles or underirials,
providing proper educational [acilities 1o prisoners inside the prison, good
and adequate coordinstion smong the various stakeholders while promouncing
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judgments, end gronting parcle and probation are some of the other meth-
ods that can be utilized as a part of the implemeniation of the refrmation
and rehabilitation process of the prisoners’ i Indisn prisons. While keep-
img b mind the fact that restoration and rehabilitation are the maln PLTCsEs
belind the prison administestion in India, various states under the aegis of the
Union gowvernment huve adopted vurious mitiatives in evder 1o rehabilitate the
mmales

Very recently, the Ministry of Home Affairs, Government of Indin, as pan
of its “Modernisation of Prison’ Project, has decided o provide financial assis-
tanee 1o all the states and union temiteries of India o thar they can Improye
the conditions of the prisons.”™ This will include buying modern cguipment
that will enhance the sccurity of the prisons, insalling video confereme-
ing facifities insade the prisons, training prison officialy so that they trest the
mmaies more humuncly, appointing counselling experts and psvchologists for
the prisoners, and providing skills anl vocational training for (hem. ™

The usual response of conlemporary societies to erime &s thal the olfender
musl be punished, aml the judicial sysiem of the State bitars the responsibil-
ity of inflicting that punishment upon the perpatrator. However, the concept
ol restortive justice is somewhat different from the usual response of sociely
towand crime. The primary focus of restorative justice |5 mone on repairing the
damage the offender has caused and less on the guestion of what should be
dong with the offender. 18 addresses questions like who has been harmed, the
extent of that dumage, how it can be repuined, snd who will repair it However,
repair, in this case, refers o moral repoir. It secky o develop empathy among
the offenders for those they have harmed. It aims to change the offender’s
mentzality, 50 much so thot be becomes an entirely new person when he lenves
thie pirison.

Moreover, in restoration justice, both the offender and the vigtim (along
with his near ond desr ones) get the opportunity 1o decide the way of repu-
ratlon. Thus, the victims get 0 play & part in the system of restorative jus-
tice, miiy o tme, helps 1o overcome his or her trauma of crime. This does not
mean that the State has no robe o play in this but in this case, the State does
ned itnpose its own decisions upon the partics but lets the parties perticipate in
the decision-making process; In connection te this, it can be said that restos-
tive juslice eniphasizes less on the use of repressive measures 1o bring abou
desired changes wpon the offenders and more on the afficacy of a fooe-to-
face conversation between the twe parties, with the assistance of o faciliator,
It wsually nvolves an aceeptance from the offender’s end of the barm he has
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cased and what he shooki di o mend thimes, Inothis case, such eonlfereacing
psunlly cccurs when the effender bs @ child, and the offences he has commitied
are e that seros.

But 0 s dilffieult to apply restoratve opproaches inside the prison for all
practical purposes. The prison subculture tends 1o change the prisoners fden-
tity, which usually pulls them back from pemicipating in such restorative
approaches. Moreovers, the prisoners themselves undergo such hardships mside
the prizen itsell that i gets increasingly difficult to expect empathy for the
harm they have caused fo others,

Actually, the process of nestoration of prisoners i5 4 very complex one. and
has vorions layers, And each layer has (o work diligently snd honestly 1o pro-
vide the prisoners o betler 1z both within and outside the prison. Mot all the
responsibiliies lie with the Government and prisen suthoritics onby, They
indeed have the [won's share of responsibility in restoring the prasonérs, b
prisoners ilso peed (o reciprocate their efforts. They also need 1o inculcate in
their minds the destre w0 be o chonged persen and koad an honest Hie
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INTRODUCTION

Competition law is seen as the most importont regulation for creating o
more effective market structure in the current era. It is crucial to remember
thal the main wim of the law is 10 esoblish o sciting where prodicts can be
Ireely bought and sold, protect the nghts of mdividuals, and improve the pur-
chaging power of buyers! This involves improving market efficiency and reg-
tliting market conduet. Alhough the Competition Act of 2022 was creaied
with these ohjectives in mind, the emergence of Artificial Intelligence (Al) has
inirisluced 1 more sophisticated techinical sysiem,

Upon review of the Competition Act of 2022 Presmble and Statement of
Objects and Reasons, it con be inferred thiat the primony objectives of the wet
are o eradicate actions that could harm competition, cullivate and muindain
markel eompetition. and crmeially safeguard the welfire of consumers while
uphalding the liberty of trade exercised by diverse market pliyers. Essentinlly,
the legislation prioifizes the prolection of consumer interests above ull else, in
addition (o mandating the preserviation of free trade. The Act's goals include
exposing unfair business practices o well as fostering and matntaliing market
competitiveness. Effective enforcement is necessary axiomatically both to pun-
ish anti-competitive behavior and to discourage similar behavior in the lnture.
The CCI has a duly 1o luke mmediate oction to prevent the conditions thet
tend to ruin e competition. The CCT must make sufe thal consumers bene-
fil from the ensuing advantuges of obust competition.® As o result, CCT musg
eddress the worries abowl competitiveness brought on by technology sidvance-
ments, particulady Al's capacity o atfect morket demand and supply forecasi-
ing: Al has the potesfial 1o make predetermined hehavior suggestons, which
could negativedy impaet the market's spirit of competition,
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The markel’s own compelilors pose the bigpest thresl in it. In most £nmks,
ong of twe scenarios—the frst of which eccurs when o corportion aliracts
customers by lowering the price (o the initially established price—uwill resill
in markel mvalry. A business that is unabie 10 sell a product for les ilan the
mnitial price is forced w0 close a8 0 result Second, in terms of how o hosiness
drows customers by leveraging ils service amd marketing strolegies. From
a competitive standpoint, the sccond scenario was deemed o be the greatest
course of action because it provides the best comclusion for the buyer while
also nssisting the business in maintaining a stronges strastepy. In o landmark
cnse', the main goal of the Competition Law, accoriling o the judgment passed
by the Apex Court of India, is to increase purchasing power and wealth while
luking special care to sveid any form of anti-competitive belavior in the mar
ket This will allow for the conirol of state aid to e considered in the foture to
# significant degree. Generally speaking, the Competition Law of 2007 nims 10
regulale business agreements by determining if they are in collusion with mar-
ket Tundamentals and guiding principles.

The Competition Act of 20225 main goal is to further the ohjectives ol the
Competition Act of 2002 by preventing anti-competitive agieements, outliwing
the misise of dominam positions, wnd conteelling corparate mergers through
stmle @i, The current expansion of Al-related technologies presents a problem
lor the Agt since AT has the polential (o foster new market collusion, which is
0 mew medns or form of making an anti-competitive dgregment,

B would be preferable for the competent anthorities 1o implement regula-
thons by establishing o defingd sehedule fos WIEPPING up investigations, inguir-
les, and final digpositions of matters before (he Commission in light of the
impact of Al in the current cireumnstances,! The court shoukd permit them 1o
resedrch methods for preventing anti-competitive behavior utilizing mschine
learning and Al mechanisms until explicit regulations are developed for Al
As husinesses often facilitate the formation of cartels. the Stale must prevent
both their frmation and any resalting price escalation. Customers showiled midid
be subject to the negative effects of unfair competition. Al technofogy poses
challenges 10 the compititive market and also presents risks sich us customer
disloyalty. The Competition Act of 2002 effectively defines whit a fair market
chtails. The present competition law system is insulficient 1o address the anii-
Irust issues posed by artificial intelligence, likely due to its ourdmedness over
Hime.

The dilemma now arises in this situstion. The Competition Act of 2002 typ-
leally qatlines he process (o punish an individual whe EREAgEH N anb-com-
petitive behavior manually. It slso mandates the a=seasmient of agreements o
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determing whether they violae any specific Competition Laay. Wherens, how
can o contract be evalaated in the realm of AI7 This could make it easier for
many businessés to breach the ierms seéf fiwth to that end and quesiion the con.
ventionnl meaning that has been used for who knows how long.

In today's world, although technology and the availahility of Al have pro-
vided Benclits and blessings o hismanity, they hove olso hecome & threat (o
the human condition. Similarky, Artificial Intelligence (AT has expanded its
influence 1o establish & more advanced technological system. The question of
whether the Indimn Competition Law and Policy can address the challenges
posed by Al remaing unresolved.

DEVELOPMENT OF ARTIFICIAL
INTELLIGENCE IN INDIA

Understinding the rature of human intelligence and creating intelligent ari-
facts that can complelz activities thal, when carried out by people, ure con-
shdered 10 require intelligence are the two main goals of artificial intelligence
(AL Among rapidly advencing lechnologies, Artihcial Intelligenee (A1) has
been the miost groundbreakmg invention and is expected to have o profound
impact o the progression of humanity, By asding humans i their woek, Al
las The pofential to greatly enhance workplsce productivity, Al tmkes on tedi-
Bus Bisiness operations tasks, freging up human lobor to focus on jobs that
requine crealivity amd empathy.

Al 1o pul @ simply, is the srea of computer sclence that focuses on mak-
ing computers o indelligent machines. Artificial infelligence (Al) and related
echnologies (ke Machine Lesming (ML) are sble 1o simulate human behay-
o, provide solutions to complex problems, and duplcste hummm behaviour
thraugh 1he application of complex algorithme, Indian start-ups are expanding
and creating Al solulions in the sectoes of edecation, bealth, Anancial services,
and other aness (0 address social issues. Technology s undergotng a significant
ransformation s resull of AL which may be wed o meresss production,
suceeed, and sireamling systems. 1L kos proven 1o be o ground-breaking tech-
nodngy geross the board, nod just in techrology,

The distinguishing characteristic of techoology industries from iraditional
indusirigs i3 their lechnical sspects. The mpid pace of invention drives tech-
molagy markets, moking it a challenge for companies (o maintain dominance.*

Assuchem, Sih Tnerosfivnal Conference on Cuppetition Law & Tech Seotor, Bangidon:,
I, Keynode Addeess By Augusting Peter, Member, OUT (200EL - Sipad 154 1), 58,595/
shizadeluud i Tnispaecho s ey MM S0 Adilea % DR 20A S50 CH A M52 051050
Internatiannl%2 (4 e e ence %2 Bon S 20 Campetiton®a 2 0] a0 3 Tuek® 1S ot or,
el mlomd =1 st ngoessed on Jam, 27, 20239,




6] TR PN OWGITAL AGE - A CHFRRCAL ANALTRRS

Market power in certain technology morkets can be temporary. The fact tha
digital businesses’ business models depend on gathering and analyzing massive
armounts of dofa in regl ome olso allows them to offer o wide mnge of tai-
lored services, The advaninges of techmalogy, however, come wilh the poss-
bility that certam bosinesses would ase mnovation o gam market dominanee,
Undoubtedly, Al is o technologieal advancement thid poses @ Threps fo market
dominamge. In general, academic and policy forums are increasingly recogniz-
img the role that algorithms aml Al play in collusion. People use alporithms as
a shoricsl when instricting machines oo what to do, AL i3 mest basic lewel,
an algorithm 1ells g computer what 10 do next by emplovieg SAND “0R" or
FHOT" expressions’ There are four potential ceses of aleorithm-nduced collu-
sion presented in the academic Filgrature:

L Humqﬂr - wheretn pcqﬂﬂ: L lcﬂ]mlnﬂ}' and the 1T environment o
TTATE d-ﬁutli.\':l:,' carry ot aariels,

2 Hub and Spoke - where a single algorithm s employed by many users
to-caleulate the pricing,

3. The Predictable Apent - Pricing algorithms that gexhibit algorithm-en-
hanced consgious parublelism behave ad prediciuble agents and contimg-
oushy adapt to one snother's prives and marketpluces, and

4. Digitnl Eye - When improved markel openiess coused by Al results in

e pndi-compelifive culcome

Considering the Aot’s dated stotus™ and obsolele nature, the preventon of
cooperation between sel-lesrning slgorithms will be difficult. 1'% possible that
this 15 the biggest obstucle competition low enforcement has ever had 1o deal
with.*

liadin hos o rich backeround when il comes o artificial innelligence, Over
the pasi few decades, the ariihonl otelligence seclor his experienced sig-
nificant prowih., Al systems have beécome more previlent sn récenf veors
dug o ther sbility 1o reveal ecomomic value and address social problems, A
report wos telensed by the Mational Institule for Transfocming India (MITT)
Aayoe in 2008 stabed thot, AT has the polential w contribute approsimately
LSS 957 hllsen or 15% of the currént gross vilue 10 (he ¢ouniry's seonomy
in 2035" The compelling vulue propesiion of Al technology has played o
signifecant role o the swilt adoption of Al in India. Al has e potental (o
cnhance nsults mokey economic sectors. Al will also be essential in proveding
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spectil ieed services, in addition. Al provides the world with many poteniials (o
nugreent and complement humati mielligence, improve people’s ability to work
and Hve, and more. Machine learning and Al have had a profound impact on
n varicty of indusiries and have completely changed how lrms run thanks Lo
iheir tumenmes uses,

ARTIFICIAL INTELLIGENCE V.
COMPETITION ACT, 2022

Can the issues brought sboat by Al be effectively dealt with by the lician
Competition Law and Policy? Docs the Competition Low completely climinate
the danger posed by Al's explotiation of technicalities?

That sill remaine an open issue. Henee, while advances in technology made
lifie @ litthe hit easier for people oversll, they also greatly facilitabed access o
the ceimimml underworld. 1L has been demonsirated in loday®s society that o
person can be held sceountshle for a erime committed wsing techiology, The
biggest obstacle to 8 competitive matkel often comes From, the market players
themselves, For example, i & market dominated by s single ontity, there's o
high likelthood that the monopalist may engage in an agreement that impacls
the availability, quality, and cost of goods or services, thereby limiting the
market’s frsedom in these arcas. The freedom of commerce and practice.
which is a hasic right guaramesd by the Indion Constitution, should be e
cised in 8 conducive environment throughout the notion, Beeause of this, the
mparket’s wole threal comes from He serd. The |E5Ld|:|il.1|'i should at -::.r.||:|r pro-
tect people’s rights but alen increase the markel's purchasing power to build
i more effective market economy system for the country in order to abaelish
these monopolistic simations.

Broadly speaking. there are two siustions that give sise 1o competition in
the market, The first is when & compiny stfracts euslomers by lowering perices
1o o level that another husiness. unable to sell af that price, is forced fo shui
down. The second scenario iavelves o company using its services wid promo-
tional tools to draw in cestomers. This second scenario i= pemeral ly comsidered
the most effective method of global competition, 2= it benefits the customer the
most while allowing the corporation to maintain o better strategy.

Ii & sinificant legal case. the Indian Supreme Conrt emphasised that the
primsary mim of the competition faw is to gafisguard the purchasing power and
financial well-being of consumers, specifically hy eliminating any wili-com-
petitive conduct in the markel, This is crucial to affectvely teguliling state
nasistance. Genernlly speaking. the 2002 Competition Low makes an alfor
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to regulnte corporale agreements and determing whetbier they wre in collusion
with maorket foundations and guiding principles.

The Compeétition Act of 2002 aims 10 prevent anti-competstve aErEETiEhLL,
stop the exploitation of dominant pesitions, and eomtrol corpornte mergers
throagh eversighl of state help. However, the increased nse of Al-relnted tech
nologses pase a signilicant threat 1o the Act, as these technologies can enable
new forms of markel collusion and anti-competitive pgreements. While the Aot
provides a process for punishing those who engape in such practices manually,
evaluating agreements n the realm of Al poses & now challenge. Thiz could
potentially allow businesses 1o circumvent ihe evisting rules and cast doubt on
the traditional definition applied thus Tar

The Competition Aet of 2002 has encountered difficulties in addressing cor
tain Exsues since its inceplion, such a5 the emergence of new Rems of implicil
collwsion thit are difficull for the Act to reguloie and curtail on s laepe scale
This his become apparest following extensive ressarch on artificial ingel-
ligence. [t has also been discovered that the primary issue with Al and the
Act s how companies can detérmine o reasonable level of caution and effes-
Hvely navigate the challenges posed by Al algorithmic processes. Additiomally,
it was discovered thai it was Known that the competitons” seknowledpment
of anti-compelitive tactics was a crucial factor o 1ake into account. Hence,
the judiciary delermined in several instanccs that” “it is the duty of the
Competition Commission of Indis 10 protect and preserve the contentions and
fundamental principles of the Competition Act. 2002 B mus therefore [ELEAT-
anee that free markel enry is feasible and that the Competition Act of 2002 is
upheld in aceordance with s legal purpose.

It should be noted that artificial intelligence has the potential 1o sipnificantly
affect the market, inrodice new techiniques for collusion and antl=competitive
behiviour with rapidly evolving technology, and infroduce new 1ypes of collu-
ston that fisll owtside the purview of the Competition Act of 2007,

Chven these circumstunces, [t & imperative that the Indian lwmakers and
policymakers modify the Competition Act of 2002 16 incorpornfe 4 specific
section on artificial intellizence. Failing 1o do so would moke it impessible
anticipate the adverse impact that AT coubd have on competition in the market.
potentially undermining the free-market upproach and driving away current
vompetitors from the marketplace.
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JUDICIAL DECISIONS IN RELATION
TO COMPETITION WITH LAW WITH
ARTIFICIAL INTELLIGENCE

In the landmark judgment of Muorrimonycom case’ the Competition
Coanmizsion. of Indm penalize] = e for engaging in anb-competitive
behuay r such- as abasing its dominant position as the leading player in the
Imernet search sector, According o the sonmee, Google diseriminalorily min-
s i madn usingesses of search and advertising, which hurts sdvertisers and
ultimuslely hurty customens, Also, it was argued that Google s unfaidy favour-
ing its own partners and services by manually modilving its search resulis in
order o faviour those o ils vertical partoers,

According (o reporty, Ooogle provides varlous vertical search services such
s YouTube for videss, Google News for news, and Google Maps for map-
pimg, in addition w5 search engine The Competithon Commission af Indig
punished “Coogle” fr abusing s monopoly in the online seorch market As
o result, when un individunl searches fiw o song’s name e Cloagle, they mny
recesve links to Google-owned businesses like YouTube or Google Video with
videos of that song. The Commission emphasized that the intermet’s expooen-
twl cxpansion has coabled an everexpinding range of commercial activities
in online morkets. The emergence of substintial internet platforms with access
to significant personal dita amd full imeriet infrasiructare conld potentially
hinder innovation or harm customer welfare, leading 10 0 role where they can
influsnce market players, The CCT recognized @ niewortly example of teehno-
logical innovation being emploved sgains it

Section HZHapi) of the A wae determined . live been broken by
Google's scarch engine resulis, The CC's owder states thal Google's scarch
algoeithm has Hmited market access for other verticals In additien 1o giving
its own company o prominond pusition on search resulis, Additionally, consum-
ers are directed 10 Google Flight's specialized scarch resull page by the nse
of an extendod chain in Google's commercial units, placimg an anfisir firden
on users of generul search services. The CU1 has identified putentlal risks 1o
eampetition in fhe internet services platform secior, The use of online search
engines and Al systems miscs concerns about vieloting fair competbtion norms
since the coded data is the lubricant for AT's engine, and big dats processing
often powers Al The combined impact of Al and daia requires regulatocy and
enforcemant bodies to consider the potential implications.
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Accordhing o the CCLin the 2018 Ride-hailing case,” the imernwt service
platform poses potential comperition risks. The mise of AL alio mises concerns
that the wae of enline search engines and Al systems muy vielate fidr compe-
fition stancdands, Coded data plays 3 cruclal rok in powering - Al and big daty
processing is often used 1o fuel AL The combined impact of Al and data can
be comples, and regulvory and enforcement bodies must consider this when
mizking decisions,

The CCI disagreed, arpuing that even if drivers charped the prices sel by
wlgorithms, they did not concur e give the spps the authorily (o 821 prices. The
CCI stoted that taxi aggregators are nol organizations for drivers. They were
therefisre unakle to sel up fares while fiding in vehicles. Also, the CC1 came 1
the conclusion that prices were dynamically priced by considering @ number of
eriteria. such as:

|. Diisinnee:
2. Trotfi:
3. The munber of riders

4 and drivers,

As geen with Webtaxi, such algorithmic pricing may be advantagesus as
well.” In this instance, cabs from various businesses used Webtaxi, a book-
ing site in Luxemboure, to create their own taxi charges based on a mumber of
varighles, Alithough the Luxembourg Competition Authority identified it as a
“hy-obpect restriction,” the agreement was déemed beneficial because the algo-
rithmic pricing, which was based on a decrensing price per kilometer, would
consistently be equal to or lower than the melered price and less comly than
rivils,

Similorty, in bath the Aidines eases,” in oeder 10 determine whether air
fares were being artificially inflated by algorithms, the CC1 looked at the préc-
g of the top Indian aidines twice belween 20014 and 2006, The Competition
Commission of Indin investigated whether commonly used software was wii-
lized or deployed hased on a mutual understanding, or if such software in oy
wiy Fucilitated eollusive pricing,

Just like the case involving ride-hailing, the Competition Commission of
Inchia concluded that there was no evidence of collusion. This determination
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wis bodstered by various factors, such 45 the use of different priving sofiware
and the customization of the same program bassd on previows inputs Trom e
pertinent mirlines Also, for the remsons Tisted below, the CCI decided 1o clear
the wirlmez:

L. Thees 't any price pimallelism;

2, The nvolvement of the relevant airline route analysts in setting wrfares;
i

3. There |8 evidesce thut supply-demand conditions hove an bmpact on
pricimg,

In one instsnes, the CC1 also brought aitention to the airfines” wildly shifi-
ing miarket sheres over the purporied carte] e,

CCI's POSITION WITH RESPECT TO
ARTIFICIAL INTELLIGENCE

Al poses thrée main regulntory concerns, which include new forms of col-
tusion and priving discrimination, market foreclosure, and relited exclusionory
actions, &% well as market foreckosure itself Income ineguality and technolog-
ical sovereignly concerns may alse arise doe 10 AL The development of tech-
mology and auomation of computerized systems las brought changes to how
we communicate and trade, such s the weliance on fechnology, the mternet,
e comnputers for purclasing products and services. The growth of echnobory
huz coused u decnease in high streel commerce. Competition enforcement i
ditionally assumes the cxistence of human behavior, with conrt bodies ruling
on andi-competitive behavier, including bid rgging, wii-competitive vertical
constraints, the exploitation of dominating market pesition, and mergers that
have the potentiad to significantly stifle competition. While sech anti-compet-
itive behovior and collusive agreements may involve human involvement, the
rise of pricing alponthms means that it i nol necessary for CEOs 10 actively
eonspire, [nstead, algorithms can independently sei prices, and there may not
always be an anli-competitive intent. Prices may increase as o resull of the
business's implememation of pricing aleorithms, but the executive members
might not be able o predicl when, when, or how long this will happen. Mare
subtle forms of collusion comstiiute o hazard in this environment s oppased (o
blntant cooperation,”
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CONCLUSION

Artihicial micligence & being used more and more frequently, ond fhe wark
il produces is likewise protected by copyrighl. Because Al makes it simpler for
people and businesses (0 generate more and more money, it seems clear thal
the poor world would embrace its adogtion even though there are technological
challenges, Thus, 1t 5 crucial that the Competition Ad of 2002 be amended
onder 1o inchude or put Al wrongs under it purview. As o result, the possibility
of o further extension 15 alse disregarded or dropped. Indin bas a lot of fows,
which is generally acknowledged; all that &5 needed 15 stringent execalion of
the rules. In oeder 10 prevent others from having & chance 10 do the nbremen-
Honed activities 10 some exient, 1l is advised that the Competition Act, 2002
reguirements be applied more strictly. In addition, o B crucial to ke into
account i any agreement would hove o significant négative impact. If not, the
essential right granted inside the pzreemem will be affiecied,

The-current antitrust framework 15 secking a way fo address the risks
posed by algorithims that are powered by arfificial imellizence. In order 1o cre-
ate compdex algorithms using sensitive datn and achicve the intended resull,
big dota juggernauts may we covert competition viclations. Because there is
no humen interaction involved in these algorithms’ compustions, they are
struightforward and have a positive markel mmpact. These intricate problems
ure not adequately addressed by the current framework of competition Jaw,
Beécwuse it is particulorly difficull to establish responsibility when o decision
is made usmg an astomated process thil uses sensitive daota, algorithms, and
sell=learning copabilities, it is equally crucial lor legislnors 1o foresee the
1ssies presented by AL

In conclusion, it @5 yet oo soon fo judge whether Al will live up o its
promise of proveling big procompetifive consumer pains or whether it will
cause migor harm to competition gencrally, The management of the possible
negatinve effiects of Al technobogy on consumers, firms st might be aifected
by Al-gnabled anti-competitive behaviour, and the cconomy at lanee will
undoubtedly rely heavily on competition regulation. As a resule, it will be vital
o conrdinate cfforts across regulatory and policy disciplines to ensure that
regulutory frameworks encourage innovation and procompetitive Al applici-
tions withoot adding cxtra burdens or impediments fo competition.

i market participants ave informed about Al applications, the market, which
EOVETRS every counlry's economic background, con benefit from the adoption
of Al by becoming more efficient. The Competition Law Act has to be updated
due to the markel sector's sceelerating developments, and it Is past time 10
o so, The only spproach to hendle the difficulties swifily and successtully is
by lang-lerm adoption of technology and digitalization. when il comes o the
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market. The market’s competitors change along with it, thus the: controlling fnw
should adapl alorg with i as well, Teying o fit the prioe stntute into the cur
rent market conditions would oaly lead to issues. Mony of the market's play-
crs are eomplotely unaware of the swarm of sew fomis that digitalization and
artificial intelligence are iMroducing, These companies ought 1o be given cqual
chinees o successTully compele, Competifion can never be healthy or fur if
rivals are Aghting over their own shorleomings.
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ABSTRACT

MEN 15 essential in order to aomid diserindation. The wabe aim
Belind frvestar pretection s the provivion of on indepedeni
taterstioel body fo solve dispuies between frvestors and host
states (i order do aveld any Fax The reayomable apprehension
ir that dispute resoduifon is within the intention of parties when
vubmitiing fo an MFN douse which requires them o Jeavicle
equal treatmen to all member states. It Is, by ity VETR AN,
geneval proviston and should be given the widest import absent any
intewsian icv the conteaey. When read alang with BIT it i absosluely
clegr il the arelimiry meaning of the word “trestmens” wonld
include the scope dispie setflement unfess cantrary intended. Thiv
wers affivecd By the tribamal dn Swez v, Argentima', which beld
thet “there is mo bavis to freai the dispude settlement HIFTRVERICHTY
iy differentiy from other treaty provisions for the purpose of the
capplicahifity of the MFN clause - by reversing the [resimpHion
of applicability — o3 I constintes oy esenind o parr b ke
INVESIMER] prafection regime ax any odier peoiisgo,

INTRODUCTION

The term Most Fovoured Nation (MEN) i fhat i any favour is bheing
extended 1o ane party, then the same has 1o be unconditionally extended to
offier purtics. When we apply this concept to investment law, we nedd 16 see
Ireaties. Every nation enlers inio treaties with other nations with regard 1o (heir
investments need afler thorough nepotiniion. S0 when (he negutintion takes

De Aswini Payo, Privcipal aed Profissee, TFIM Law School, Bungnlor,
s, Soviedal Geneeal de Aguus de Darcelona 5.4, and InterAguas Sorvicios Tniegrales del
Apui S v Argenigine Bepwhlle, 105110 Case Moo ARBAVTT




gl KT MRENAL OF LAY AND SOCIETY 13 KT ILS, (20237

place the clanses sre designed specifie 1o the meed of differen) treaties. The
hockground and framework of évery treaty differs from nation to nation. Trade
relations are defined with every nutiom o mried manner, MFN elause siates
that we can borrow any favourable tremtment from another treaty, Now here
comes the issse ga we hove already seen that the treaty i boilt upon o par
ticulor background of negotintions and is based on individus] pegotintions of
every single sobstantive provision. The major debute today s how far this bor
rowing of fvoumble gondition extend to. There % no harmony o umitormity
of ‘arbitral avards with réspect o MEN clauses aceoss all the 10510 tribanals
Some fribunals sllow fvoursble trestiment 1o the extert that it devintes from
the original intention of the partics, For instonce, suppoge one trenty has the
original intention 1o hive o waiting period and i ancther freaty there s no
such provision and yoo con immedistely submit for arbiteation. 5o, the fnves-
tor whio has o waiting period con hormow from the ireaty who doesa®l hove o
waiting period. this hampess the preliminary negotintion defeating the inten-
tions of the party, This kind of scenario affects the base treaty. Rase treaty is
the fundamental treaty with which the porties have a dispute and the berrow-
ing treaty is the one from which the fiwoumble frestment is horrowed. From
whal we can understand s (hat there 8 oo uniform pul_tﬂ:n or principle extab-
lished with respect to the extent and scope of how far this fivourable treatimen
can g0 10, The scope of MFN depends completely on the typology of how it's
drafled. They can be drafied in way to apply o the entire fresty or (o any <pe-
cific clause of the treaty. They can be extended 1o dispute resolution mechi-
mism il well. Alse, they can be applicable only to the substantive part of the
treaty. Lnder MFN in Investment Treadies, partics-are oble 1o horrow Tavours-
bie conditions from different treaties. Under MFN under Trode Treaties, par-
tics are part of the same trade agreement. WTO being dn umbnelln opresment,
whatever conditions ane extended to one has © be extended o the other,

The scope of 1his arficle 1 limited to the scope of the MEN clause under
Investment Treaties, its applicebility o dispate settbemen clouse ond analyusd
under Model |ndia BIT. The article is restricted to MFN clause inferpretation
with respect 10 borrowing of the dispute seftlement clouse under Investment
Treaties and MFN clause exclusion under the Medel India BIT

MFN clinses in investment trealies were initially employed in the 15th
century, and their usage in invesiment contracts hecame commonplnce in the
I7ih century, Al ils conception, the MFN provision was intended to prevent
discrimination in internsiional commence. With the objective of enconmging
and preserving international imvestments,, it was then expanded to encompass
crags-border investments and relmod treaties and subsequently in hilateral
imvestment treaties (BITS)® There is no globally accorded definition or standard

"I"ﬂﬂ;'l-iﬂi Radi, The dimtiecuion of dee St Fivoared Vuion (e o bbhe Digoadie Sestherming
Prosizioms of Bilsiel hrecersnent Thearks: Nomestivasay te " Teofm Mase™. 15 FUL 757
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form of a6 MFN clause follewed worldwide, The MFN provision may be found
in abmast dl major global investment treaties.

CHARACTERISTICS OF THE MFN CLAUSE

MFM clause hay some bozic charmcleristics thal we woiild look o

* It is a paci-hased requirement. Dve to this feature, it binds ancther state
vnily through @ treaty.

* It ucls a5 a relative obligation and it has no hard and fast rule to what
wir mean by “ne less favourable (restment™ thal i to be granted, There
is no specitic definition or scope of MEN clause, It completely depends
upon which nation the treaty is with and what is the background of the
imvestment treaty. So what we can dedice i= that the hosl stafe migzht
mgree 0 give some states the similar trestment which it was earlier giv-
Mg § SThe

* MFN cliuse can only come into place and be compared when there are
like clroumsimmees,

TYPOLOGY OF MFN CLAUSE

The wmbit of this clause rely comphetely on the typology of how it's draficed,
They ean be drafied in way 1o apply 10 the entire treaty or to anv specific
clause of the treaty. They can be extended w dispute resolution mechanism
as well. Also they can be appliceble only 1o the substantive piirt of the treaty.
Lets understund how we can drafi MFN clauses:

* MFN cun be & standalotie cleuse such as “Neither Conteacling Parly
shll subject investments and activities associated ... to treatment less
favorable than that accorded (o the investments and associsted aotivities
by the investors of any third Stxe™

= [ ¢nn be combined with another clamse ke thit of Mutional Trenlinert
such as “Ench Canlencting Party shall grant ..., 10 investments made by
iLs ewn notionals or by the nationals of any thind Stale, in oll cases he
treatment thisl is the most favourabbe to the netional concerned ™

TAHT 2T,

" Buindiv Im=at Turlam Tieatet Wo Samayi A5, &, Islamic Bepubdic of Palisiss (11 [CSID
Case ba, ARFMLTE, Award, Aug. 37, 1000, pars 597

' Chim—Denin BT, 3004, arl 3.2,

¥ MesheriangeBurkina Fase BET, 2001, art 3.2
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¢ Unspecified MFM Clause, whesshy the scope of treatment is not pro-
vided. In these kind of clouses the covernge of the MFN clange is not
delined.

» There are clauses which have language about “like circumstances™
wherehy the tobunals gre w oterpret and demareste wpan like clrcum-
stances in order to establish fhe. seope of MFN principle. For exam-
e “Each Porty shall accord to an investor of the other Party and o
& eovered investment, treatment no less Bivoursbie thon the trestment
it pecords In like situstions, o mvesisrs of o thicd coantry and 19 their
MVESIEnts ... in it ferrioey,”

EXCEPTIONS TO THE MFN CLAUSES

Theas ure bpsically put in plsce 10 fimit the scope of MFN, Their aim is 1o
make MFMN clouse inapplicable 1o gomie areas like dispute resolution and will
only apply to substantiee provisions or soine specific substantive provisions.
Certain sectory, such as aviation, ficleries, martime matters {ex. Salvage)”
hove penerally been exeluded from MEM, Others add specific exceplions
like * _any arrangements for facilitoting small seale frontier trade m hosder
area’™ or ¥ _matters related o the sequisition of land property.™ 10 s there-
fure enlindy poeeible for the signatory countriss fo grant specilic exentiplion
in arder to comply with their national investment policies, There e two majo
exceptiong to which investnient comfracts apply,

* Benefits of privileges conferred by o stele as a resull of free trade
ACTECMEMS, CUsioms umiops, labour indegration markets, or othes
regionnl sconomie accords,”

* Intermntional sgreements dealing with taxation issues partistly or com-
pletely, also domestie taxation lsws @ fime, The rationale for this
i that, in order o minimise double (sxation, conlracting partics par-
tinlly wanve their abiliy 1o tax investors residing in their temritory on
# muiunl bosis under double-lasation (reaties, MFN (restment rukes
mey result in the so-calhed “free-rides” problem, which occurs when
non-members receive advantages from cusloms unions, free trade
apreemenls, O QeomOME  inlegratin  Odganisation agreemems  The
lollmwang clause highlight the exception: “lssuee of thxation on incom

Bea, for example, the Cangdi -Pern BT, I anees [T a8 Lhiz Canada st

Chikne-Fantn BT, 1004, art. 1.39¢

Jogmr—-Kazakhsian BIT, 2014, an. 424

Thia treatment doss nol estend, howeser, th the privileges thot ane conbricing parky pranls b
bt mabignals ar gompansssoof o (hind St oy ovirces of i periipetinn in e ssscetion witd
w frec iemdi g, cuktams unbon, esmmon naarker oo ony viber foen of reglonol ezonamic

inganisalinn.
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and on capital... for the avoddance of double taxation... In case there s
o such double Laxation agresment between the Contracting Sttes, the
respective nationel tax law shall be applicable, The weatment pranted
under this Article shall also ned relsie (0 sdvantages which either
Contracting State accoeds to investors of thied $tates by virtue of o
double texation spreement of olher apreements regarding mutlers of
taxifion.™

INTERPRETATION OF MFN BY
INVESTMENT TRIBUNALS

As we know, more than the legal provision what is Important is how (he
interpretation of law i dome, From whar we have understood till now, the
typology of MEN and the rclated interpresation of the clause |s the essential
crux of il, It decides the seope of the MFN clause and the extent 1o which
Hveumble condition” can be borrowed. The objective of the interpretation is
to identily the original meaning of the clouse in ks context and in the light
ol vhgeet and purpose of the treaty. The moin purpose behimd i1 is o interpret
the imtention of the contracting partics. The ruks of Interpretation kid down
in the Vienna Cotvvention on the Law of Treatics i YCLT) will mpply i MEFN
ag well' “Artick 31 of the Conventlon states that s comsenct shall be intes-
preted in good faith in accordance with the wsual meuning W be given in the
sontext of the lerms of the contrace and in the Tight of its object and purpose.”
With respest to the question of MFN and §is applicability 10 dispute settflement,
what con be deciphered is that the tribunals focus on the specific text of the
treaty and consider it fo the primary way (o understand the intention of portics,
Under the gjusdem principle, un MFN clause “can only attrct matiers belong-
mg 1o the sifte cotegory of subjoct as that (o which the clause itsell reloes™
Fhie is consistent with the YCLT and also with Article 9.1 of ihe Imesnational
Law Commistice’s 1978 Deaft Articles on  Mosi-Fovoured-Nation Clauses
which states that MFN clauses confer “only those rights which fall within the
lemits of the subject-matter of the clause™.

There are variows queries and questions on the interpretation of MFN
chiuse but we would focus under this paper on ooe of the most ruised issue
be. how far can the “favoursble treatment™ be extended (o The guestion here
5 whether fhe borrowing can be extended nlong with substantive cliuses o
pracedural clause as well, One of the most controversial isspes egrehing e
notam that whether trestment weuld include dispute settlement clause, The
imsne wnder considerstion bere is whether the MPM clause permiis the nclusion

¥ Lgep-Gierinaiy WEL, 2008, ari, 34
" Sow Masipnal Lerkl Ple v, Anpeniine Bepulslic, parn HS, [8&clakm on Jurisdicoon, June 3ib, Mi0s
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of dispute settlernent provisions-m BITs with ihird parises, m the ahsence of
expheil sistement ag o whether or not it covers dispute seitlement provisions,™

There have been conflicime decisions by iribunals on the applicability of
MFN principle 1o dispute saithemen) clause,

In Emifio Augieiin Moffezied v, Kivpdom: o Sporm®™. 8 was with reference
to & dispuie brought by an investor of Argenting who had invesied inan enfer
prise of Spain. The objection brought about by Spain in fromt of KCSID was
that there was no junsdiction af the ribunnl perfaining 0 the fact (it thers
wis B pre-pondition in the Argenting-Spain BIT 1o fisst bring the: dispute in
Spanish courts for 18 months before appooaching inlernitional forum, The
MFN clause under Argentina-Spain Bit read as: “In all matters subject (o this
agresment, this treatment shall not be less favourable than thal extended by
eich Party to the investments made inits territory by investors of 1 third eoune
try” O basis of this clouse Argenting claimed that the Spain-Chile BET s no
pre-condition of waiting period. As the clause read “in all matters” the tribunal
upheld the claim of Argentme.

In Semeny A0 v Arpentioe Repubfic®, there was o similar simation
whereby the: Gesman imvestor hos appreached the ICSID even though there
eristed o precondiion W approach the domestic courts under the Argentina-
Germmny BIT, The German investor hid relied on the Arsentine-Chile BIT
which had no such pre-condition. Huwever, the tribunal spid that the MFN
clouse here is narrower than the Mallfezini cise @ i states enly 10 “lreat
mem” of investors and investmend, and did ool contain 0 all matters sub-
Jeet 1o this nzreement™. But the judgement by the tribunal was on the ground
that “treatment”™ in its scope included aceess o dispule settlement procedures,
.Th: rutionitle was that the object of the tneaty was o “prolect ond promote”
meesimenis.

T Pl Consorttiom Lid, v, Republle of Buleeric”. there was a differ-
ent line of thought by the tribunal. The mvestor here was o Cypriot company
md was before the 1CSID under the Cyprus-Bulgans BIT of 1987 & Energy
Charter Treaty, Tt claimed. damaoges sulfered by the company doe 10 Bulgaris
grvernment. The MFM clause under BIT read a5 “each Contracting Pargy shall
apply fo the inveatments in its territory by invesiors ol the other Contracting
Party @ treatmemt which is nof fess favourable than thot sccorded to imvest-

® For insonoe — bese iv expliclr mentbon in the UK Modid rvestment Tresty, arl 30 which
Enlks abee MM Stules “for avoidance of doubin it §s coafimmeesd thal the rgmment provided
T iy paraa {1) end (33 above ahall upply w O provisions of arie 1 oo 1 of (b agrenineni™
Ak Band ¥ provide B dispue sectiement,

U Bmifln Auguaiin Maffedni v Kingsdom of Spaim, 10810 Case Bo, ARBY BT Uen. 35, 2001,

" Riemens AL v Arpendine Republic, 1CSD Cose Mo, ARRD2E

W Pl Congortium Lid, v Repoblic of Bubzsria, (O30 Cose Noo ARBNON2L
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ments by investors of third sime™ The investor wamt 1o extend the dispuie reso.
[tk provizions of Bulgira-Finland BIT sdich had bread jurisdichion

The arbitral panel determined that the MFN trestment's “hasket of trent-
ment” aad “sed Fadaptation” would resull in ‘the Sexibility to sclect and choose
clauses from vanous BUTs “The iribunal considered that, in principle:

“An MFN proviston in 2 basic tresty does nol incorporate by reference dis-
pule setthement provisions in whale or in part sel forth in another treaty, unless
the MFN provision in the basic treaty leaves no doubt that the Controcting
Parties intended o insorporate {hem.”

The erucial point o note here §5 that both Maffezini and Plamin recognise
the need Lo distinguish between & valid expansion of rights od benefits under
the MFN clause and disruptive treaty-shopping thal would be devastating for
policy ohjectives embodied in specific ireaty provisions, The tribunal in Plama.
said thal Malffexini was a special cirgumstence cose and hence cannot be taken
as o peneral rule

In Winrershall Akttengesellschaff v, Arpeniing  Repuhfic®, the iribunal
referred 1o the decision in Plama and stied the German imvestor cannot extend
the resolution settlement clause of the Argentina-USA BIT 1o the Argenting-
Germany BIT o order to avoid the |8 months domestic litimation befire
appropch 1o infernationsl Foram,

ANALYSIS OF THE ISSUE

Severnl tribunnls despite the eribcism, follow the precedence set forth in
Malferini cuse. While others have disagreed 1o use Maffesini as o precedent
and stick 0 Plama sating that MFN cliose cannol import procedural rules
unless specifically mmd clearly stated in the agreement.

To understand the correct menming of “treatment™ a8 med i BlTs we
refer to jts “ordinary meamng” in reference 1o Aricle 30(1) of VOLT. The
main gim behind investor protection is the prevision of an independent fnier-
national hody to soive disputes between investors and host states in arder 1o
wvoid any bias. The reascnable apprehenston s that dispute resoluticn i within
the intentiom of porties when subiiting o an MFN cleuge which sequires
them to provide squal treatment 1o all member stufes, 1t i, by iz very nature,
o gengrol provision and should be given the widest impori absent any inten-
tiom o the contrary. When read along with BIT It s absolutely clear that the
ordimary meaning of the word “treatment™ would include the scope dispete

B Wantersholl Akiimpesellschali v Argenilse Republic; 10510 Cose Mo, ARTANAE,
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settlement unless contenry. intended. This was affirmed by the teibvinal In Swes
v Argersiona’, which held thoat “there = no basis to st the dispate settlament
provistans any differently from olber treaty provisions for the purpese of the
applicability of the MFN ciise - by reversing the presumplion of apphenhility
— aa i eonstitstes as essential & port of the Investment profeciion negime s
any other provision.”

EXCLUSION OF THE MFN CLAUSE
UNDER MODEL INDIA BIT

{n 2015 The Indian pevernment refeased a new model BIT (the “Model
BIT™) a3 o feamework for fulure BIT discossions. Indin plans (o cancel 38 of
ity ctrrent BITs luer in 2017, the Model BIT restricts investor rights. This is
perhaps in response to the large number of imvestor lawsuits filed agalnst Il
in recent years, Concerns have been expressed sbout he Indizn model treaty
und its seemingly protectimisi appreach. Ome of the most controvessinl and
important clause in bilateral fovestment trestics was The most Tavored natron
clonee, #

For what is necessary, Indias model BIT doesa't include the MEN cliuse.
Article 31 does provide regarding how o country should be treated well and
given equal treatment but these are powhere nearer to the MEN clauses that
existed eardier. The major rensen behind this exelusion was doe to the award
passed against India in the cose of White ndusteies v Republic of Tl
("White Industries’) case, The mvestor was an Australian who argoed on the
basis of the MFN clause in Indis-Australin BIT for importing a favourable sub-
stantive provigin on “effeetive means ol asserting cdaims and enforemp rights”
from India-Kwwail BIT. The claim by the fvvestor was that India did not prea-
vide “effective means™ for enforcement of the award while it did provide so
in the Indig-Kuwail treaty and hence violated the MFN clause."UNCTTRAL
considerce that for white industries, un fnvestor could borrow {he [nda-Kuwsit
“effeetive assels” provision by relying on the India-Austrnha MFN BIT. The
tribunal overruled India's objection thai such bormowing will “fundamentally
subwert the canefully negotiaied balance of the BIT, The tribanal ruled thisl this
halance can only be upset if the MEM clause i8 wilised to borrow an sdvan-
tageous conciliption clause from another BIT. The panel delermined that bor-
rowing o fiavourshle substantive provision from a third-party treaty does nod
undermine the BIT negotizicd balunce, but rather fulfils the goal of the MFN
ehmsa's inchusion,

I Sy, Sociedad Geneml de Aguns de Banccloan A und Inlerdguns Servicios niegrabes del
A S, v ATgentine. Repehlie, ICSID Cass Mo ARRDST

i Wihae indesirios Anvirales 1ad v Repuhlic of ladia, Finsl wand, 100 550 (2005 Mo H,
20
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[meesioss use MFMN @08 meidns 1o neutralise clemems in the basie BIT ths
arms o neduce investor prolection by using MW elause for relercing to i see-
canlary BIT with stronger investor protection. Every couniry sccording 1o the
relatinn with another country decides the level of protection o be given, The
removil of this climse from Model BIT of India was done in ander o give right
toy host's state over investor protection. By taking such @ siep, we have expesed
foreagn invesiment to the risk of discrimination, There will be reduction of o
eign ivestments in Indin owing 1o this risk involyved,

India could have expressly excluded the borrowing of advantueeous proce-
dural or muterial provisions from another couniry’s BIT, unless the hosi State
has adopted or maintains o national messere in accordance with en essen-
tial provision of the BIT, such as set ot in the EU-Connds Comprehensive
Evonomic and Comprehensive Agreement which is # Commercinl agreement.

CONCLUSION

After anslysing different sspects of cur MFN, we have understood hiow
MFN s essential in order 10 ovord diserimination. We have gone through hiw
MFN cliuses are interpreted by tribunals and how they decide on the extent
of “firvourable freatment™ that con be borrowed with o specific reference 1o
dispute resolution cliuse From whit we can deduce, it is clear that thene are
virkus perspectives i the MFN and no such perspective is incorrect by fiace
of i1, some have priovitised investor protection while some have given primary
importance to host stpte rights, | i pariivent 0 naote that pone of the irbumnaly
have ygnored the consent of the stare, only where the state hag consemed o
Jurisdiction it has borrowed dispute resolution clwse, On the other hand they
have been quite vocn! about exehmive prommeintion requirement with resgsaci
iy dispute resolufion clouse applicability on MFN close, The tribunaly have
simultaneously aimed ot striking a balonce hetween the protection of investors
and podentiol treaty shopping,

" EL-Cimods Comprebunave Econnmic avd Tride Agreement, el BI04},




THE CONCEPT OF BUYER'S
CARTEL AND UNDERSTANDING
IT FROM AN ANTITRUST IS5UE

kumar Litsay”

L INTHODUCTION

The ward “cartel™ has & besader meaning, and mast scholaes and |awmak-
ers-around the world agree that it should be ooked af in the resl apirit of
competition law, le, 0 have g free and foir market! However, the reality iz
entirely different im foday®s workd, since the terms have come o reflect undair
and upethical market collusion and have gained o negative meaning over ihe
years.” o today’s world, the term “carel” has o negative connotation ond is
illegal, The laws mromnd the workl treat eoordination on seme of these vens-
bles a5 ‘hard-core’ aml make them illegal. The Competition At 2002' (“The
Act™) specifically defines “eariels™ and under the Act, “coefels are presiimmd
fi cimuke an appreciahiz adverse effed on eammperitinom withie e (AAECET

In termd of competition L, the acticns of sellers or suppliers are oflen
chosaly  walched., The Compelifon Commission of Indin [ Commission or
COI™) like other junsdictions, has abo punished the cartel formed by the sell-
crs on 3 number of occagions and has reated the carielization wmmong sellérs a8
illegal.® However, the OCT has not vet been-abic to establizh a-jurisprudence on
the isspes mised by buyers in the Indian market Till now the Commisskon has
firiledd to take mote of the issues raised by the buyers' canel and has missed the

Buzminr Uiy, Chainakya Matioeal Law Universiis

Rovindran, B, dupee’s Covele d Coreeer e Cospuerition Loy = Cormeln Viesopolies
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ppportunity o punish the carteds formed by the bayvers: This article sets out (o
prove that the behaviour of purchasers may also reguire moaitoring, portice-
larly if they ane banding together b lower the purchase price

In recerd tmes; espectally nfier the publicotion of the Competition Law
Review Commitiee Regort, o number of authors” hive attempted to stidy the
concepd of bivers' cartel and (e approach of the CC1 with respect 1o inves-
tigittinns agarmsl Wmvers” carmel These stwdics huve consistently found that the
Cominizsion hos been reluctanl 0 ponish the carelizotion by buvers oml has,
il o, Tailed o recogmze the issues mised by e buyers” eariel. Studies
have also shown i the CCI bas 0 some way envisaged (hol & buyers™ cir-
fel can never pose any harm o the competition in the markel and thus don't
redquire the samwe atfention as the seller’s cariel! Despite this, the possible
approach of OC1 in dealing with the 1s=ue of buyer cartels 15 yet (o be robustly
rescarchied. Further, the isues rdsed by the buyers” cartel hos been siudied in
dietail, bowever msufMcionl attention has besn puid Lo the legitimste buyers”
groug which doean’t harm the competition in the marker and how o diflerenti=
ale it from the buyvers' cartel.

This study sets out W anawer the following questioms, which sl proe
the wrhier': assertions with reganls 1o the monitoring of the buyers” cantel in
the same parlance ti the selier’s carel: Can the buver cariels affect or restrict
competithon i the market like the sceller’s cortel? 15 there ony difference
between the buyers' group and the buyers’ cortel® What hos been the opprooch
of the CCT in denling with the izsues of buyers! cartel over the years, and how
have differomt jurisdictions around the world dealt with the issues mised by
buvers' cartel? What should be the 1denl opprosch of the CCI while dealing
wilh the buyers' cartel?

This paper aims to shed light on the issues mised by the boyers” cartel and
how the CCI hae sddressed them. In Part 1L the concept of buyers' cared is
expinned 10 kighlight the anb-competitive concerns that can be raised by it
This part piso explains the concept of o baver’s group and hew it difTers from
a buyer’s cartel. Inc Past 101, the author sims tie provide an overview ol thie evis-
lution of the buyers” cartel under the Indian Competition: Law. Past [V eriti-
cally examines the dilferent ohservations of the Commission with respect o

Nee Kochher, Harta. SFuper's Carlely Ao Avewchren’ e Lo, 101 ) Issiariasing Lie
Heview (20205 Sussmer 2024L Kochber, Harke), Saposa Cpetald < Tom Diffesyay Cufmiaus dryp
T Campertiog Commiesion o fitka, 1) VEEE 258 20005 Sammld. A, Supees” Oanlals i
feuallyre Coimpwninben Lawe &5 dr Fime?, Bvaiaokelae (20200, svailable al biget|adiseoplay
irhl'Ell‘Ell-l'l}'lu'I'.qrm-L'-'t:hrlminiiun-mn[hdiimhhw-'u-ildimz.lim |oocessed o 15, 20231,

¥ Bec wakkar, K, £C58 Sl rmilsnd ERhdiny i mvenigmiion of Ferers AmisUoeietiioe
Agrecsers, [lame, OCH, Matlenal Lew Sekeol of Tadio Usiversity, Dongolere 2009 avolbs
hle af WL s e on e ae i ot es-ael Bl ey ised=divahilite-inenvestigation = o huyerss-an-
-competilive-ngrecment (ooesssd Jun, 20, 2023),
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the bayers’ cartel, Further Part V discusses the present scenario with mespect o
the buyer cariel wnder the Indian Competition Law, Part Y1 provides the global
framework and approsch regandivg the buyers® cartel. Part VI suggests severul
amendments 10 the existing Competition Law 1o address the bssues sised by
buyers' cartel ond recommends o change in approach by the Commission with
respeet oo ity investigation of buyer cartels, Finally, Part VIIT présents the con-
cluding remarks of the auhor,

1. UNDERSTANDING THE CONCEPT OF BUYER'S CARTEL

Hord-core cartels are regarded as the most extreme Infraction of competi-
tion low, and i has been eatablished and is generolly acknowledged that these
curtels horm murket competition and comsumers” interests, It is for this reason
that the “per 3o role™ 18 applied Lo hoed-core cartels, which mcans thad the col-
lusive activn, il proved, will be enough o impese Hability,' Fhowever, (here are
gl cerinin agreements that could be logically connected o the lepal roalisa-
fion of cost-saving of productivity-improving effbceney nd avd thus Trée from
the purview of bord-core cartels. And as they dre nol reated on par with (he
hard-éofe cariels, twse peneeoents are nol deall with on a per se bagis, and
the anfi-competilive clfects, iFany, have te be séen in light of the pro-competi-
tive effects, i, n reasoned nssesemant necds 145 he dine,

A buyer’s cariel can be defined as g growp of purehasery who iefuelly
e I rentove conspetition. frome the relovant movkes by fiving peices ar fo
idtorwive Inflacrce the behaviopr r.:f'.n :w}jer"."' Such: price i'u;inE agree-
mienls may arise batween purchasers sl any point of the production process,
including the end-user stage. Thus, the moin objective of the boyer's eoriel is
o etifle the inernal market's competibion process!! Génerally, m o buyer cor
tel, the buyers covrdinate (heir setions with respect to (beir individual infer
petions with the suppliers in the purehasing market They ey to agree on a
barying price first, and then each of the buyers nepotiates and tries 1o buy fodi
vidually from the supplicrs at the agroed-upon price.

Therefore, it can be safcly pzeumed that there 2 8 buyers’ cartel when the
bayers communicute smong fhemseives absul the purchase prices (Le., the
mnximum or minimum price and other elements of prices) the terme & condi-
tions, volume and quantity, or any other paramaters that affécl the competition

' Stahl, O sl Kumer, 5, Boesgfid oee Wegortee Efects of Curdel, ine Taxsisn's Brgiay
Cosareriresd Law: A& Comirmrsiesave SermoeeWin Cisisosa Taay on Lossomoss Acy 00
22-ZH (e Delhi, BCT of Delhi, Taxmonn Menlicstioss Pyl Lida

" Gas Havindion, . Bupar s P | Canpery for Cempodinian Jeoe, hoyr (20231 available
ﬂ.I'll'ru'.l'l‘:il:h:l.l:mm'l:l.lwrs-:nmlnmmn-ﬁr-munpcﬂﬁm-luw i cessed Fabs 10, 623

W Ser Judgooes o M, T, 2004, Cum and Campire Beuveling © Commision, Coae
T-HWIL ECLEELET200% T, pam 207,
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im thi ket This, inoo huyer cariel, Wivers eoordimste (beir oetons with oope
mnather i light of theit individusl imeractions with suppliers in the buying
mnrket.”

The Internidional Competition Metwork (ICN)” while defining “hard-core”™
cariels has pulled out three common elements across 18 Jurisdictions which
are ol the exitenee of o oagreemend (foemy; (bl oeatered befweer compeii-
wort (pearties); and {g) fo resivict competition (ohjecil”. And even in the case of
the Buvers Cartel, there’s on agreement bebween (he parfies, who msy or may
nod be competitors, 1 restrict competition, Le., the Buyers Cartel possesses
tigth fowm and object. Thas, buyers' cortels can also be classified 1s a form of
“hisrd-¢ore eariels”

S, under competition lov, 8 buyers' cariel s generally considered o be
arl anticempetitive agreement betwesn buyers, oz it con limit competition amad
[imit supplicrs’ capability to compete on price or quality.” Many [urists wnd
ntiihioes 1ake o difterent npproach to the theory of o buyers” cartel. arguing that
“ghix {x basicatly o gronp of independent buyers whe come gether fo megoti-
afe betier ferms, such ox fower prices or higher qualite fFom supplics, which
will fead to fncreased hareaining penser and hetter deals for the bayer apad will
alsn result in cost reducrion. " However, this may oot be trug in all cases, and
instend, hevonse af the huyers' cartels effective economic powes, it muy even
be possible thot the buyers do not pass on the lower costs fo their consumers
an the selling side, and the undercharges may widen the cartel members” oper-
ating rnargins and yiell higher combined cconomic benefifs.”

Though huyer cartels are less common around the world in terms of
enforcement praciises, many jurisdictions, like the EU's Treaty on she
Functioning of the Evropean Umiae ("TEFUYT and s Shevman Antiteust det

1 B Carstensen. etor, dooeer Caetely Virtne Bagday Diromee Loghd Mlintmetins, Daegaiinive
Realfftien, anid Dadevar Paliep, 'IJI'I.I.ILL!:'l B Moy Lsw Riview 1 (20005 avuliabde af hiigs:
i, reseirchnts neb publioation 2 5460 1907 Beyer Cartels Versus Buying Groups Legal,
Pistinctivos, Coispetiivg, Realites and Antitrus Policy (acosssed Jin, 2h, 2025

W e Thapitas Harl Coun Csicel Comennct, Brepcnve Daavmnmoss, e oom Pesaanes 10638
Meh Ankain Conprriaors Boso, Ciiaasy, B-B Jume 2008, | Building Blocks e Efletive
Anti-Caridd Regimes, 10N 4ih Annunl Confereoce, Bome, Gerinary B-8 Jups 2005 10K
Workieg Croup on Cartels,  hopscdyw s infernmicnalenmpetiliannulwock g Sap-sest ent
uplond PO ROSCWE BualblingEb ook s pdf {Jonuary 2123

# Agpimle, Brxll, Canodo, ibe Buropsan Linice, Osrimiey, Huigary, reland, fapan, Bomes;
bleclun, Mew Penland, Hupsda, Souily Alhen, Spabn, Switcednnd, the Uniied Klngdoin, the
[imited Sepies, ol Venspoeln.

" Beg Cprsiensen, T Mhiver Carfele (g Apprupelns Comperiion Fedegry, Copmmam
Py Tnmpasianioman (2020, snilable ot dbpstwwowcomipetillon palicy internationakcom/ By -
er-enriels-delining-approprisG-mompetiion-poelics ! (sccesed Feb, 10, 2023
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of FAVOE recormises the lubility . of buyer cartels. Tn essence, Article 1017 of
the TFELL whxch deals with the cartel prohibition, explicitly mentions price
Sixime i@ prohibied trpe of agresment™ Further, even in the United Stases,
the 1ssue of buyer cartels has also been investigated by courts under the pur-
view of the Shermim Antiteust Ao’ dnd held them o be illegal So, under both
the EL and LIS, jurisdictions, buyers' cariels are recoznised on por with sell-
ers’ cartels end pre considered per se llegal,

A. Buyer®s Cartel and Buyer's Group

Abthongh buying carel iz per se illegal, there may be o sitmation where
cerimin eooperation among kaees may bong bencfits. Buyvers' collaborsiooe
eftorts: nre eferred fo 0z “joint purchaszing agrecments of buyer groups.” In
other words, bayer groups are individuals who use their purchasing activitics
to poin market advantoge™, This purchasing sgroement are given i exception
fromm the cartels wd nre miher given on asscesmont and reason of annlbysis in
iy jurisdiciions,™ The LS., couris aisa alfow the formation of boyer proups
to enter inio o purchasing agreement in line with their bargaining power like in
Henfwrarad Cimeneay, B v, ANimd Artivee. Piemivesy Covpsn, ™ the 1S, courts leld
that “am apreement alfocaring e plohes foo movies amorg eaives i aor per
we il

Further, the Buropean Commission, noats 2001 Guidlefimer aw horfzontal
coaperatton agreemenisy™ [*Horteominl Guidelines' or “Guidelines™), has ded-
icated o specific chapter for analysing the Joinl Purchesing Agreements: In
this chapter, the commisghon haz specifically recognised thot “the purchaving
cgrreements thal wsnaily oim of e crofio af buvime power feaaing 0 a fewver
price o hetter-guality product or zervice for corsumera’™® Thus, the 1011

i Comgetilon, §1, Tules Appling to Undarinkings, 2007 O (0 3340 47 M6 00, (O3
A2 ). ACK26), ovailoble: ot Wipeiieuar-ies suimpa e’ Les) rilery' Lol riSere dofuri=i10 -
EXIHRET X TenPDF diecessnd fan. 22, 2023)

Shermian Anb-Trus Ack, 15 ULA.C, §I, Resolistlon of Congress, 18

TFEW, v, 1, 1 as. 000(1L 2002, |European Unsomg.

TFEL, ch. 1, L, ase B0101}), 2013, { Furapsan Linios),

sherman AndTrust Act, 15 TLE.C., 8, Regolufion ol Conpresa, 18U,

Chosal, 8, Buwe Coarels d Thewretion' eed Pelicy. Peawenord, Commnmes  Posy

[uienwatemal,  wmilble o BitpssSsoeoscompel # loepallovimernn bom L wg-coslent!

Hp e s LG A Bl yer-C g 2e= A-T e oret ol -aml-Folicy- Framework-1y - Ssyanton-Cimosal.

pidF dncoranad Febs 11, D023}

M -Bee TFELL are 10131,

SOBRS 1P 2d 313, 26T (deh Cie, 194999,

B Crasmowcalion fhn e Commizsan — Ooidelioes o e Ammiicabitty of Al 10)
af the Theary an rhe Faoucciowdng of e Baegeam Owion oo Herdomial O Opormt o
dpravoawiy, Burcpemn Commission, Publications Offfes: of the BEuropean  Uninng, 40 ©
Uy =72 Jan, 04, 2001, sswwilable wi Bigpsou b europ.en/Tegal- conte o B HTT X1 PDEND
U ECELEX AR 1 EC0] i @ from=EN (acoessed Jon, 26, 30323,
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harizanml puidelines” of the Eoropean Uoien specificilly recogniss  bayer
EIOUPA OF A2FEETEME.

The purpose of the Commission's release of these horizontal guidelines is
iy net 48 0 kind of guide for busimesses that ame involved in buyer cooperation
or purchase ggreements so tht they can independently wcess the sgreements
i which they want to be porties and determine whether or not they would be
considered anti-competitive purchise agresments under TEFULY Furthermone,
bocanse the Horzomisl Guidelmes lacked clariy i distinpuishing between
legitimate buyer proaps and buver cartels, the commission hegan o review wilh
sm evalustion of the Horveontal Guoidelines in the year 2H%  and eventually
published o deaft revised Guoidelines for Stakeholders' Comment on March 1,
2077 wiich s saheduled to b implementad beginning in 20235,

1. EYOLUTION OF THE CONCEFT OF BUYERS CARTEL UNDER
THE INDIAN COMPETITION LAY REGINE

The Raghavan Commitiee Repor (he *Repon™), alse refered tooas the
basic foundation or bleeprint of the Comperition deq, 202 (the “Act™), envi-
sioned it as w ool © promode resounce allocsthon, technival advencemend, and
regulation of economic power concentmtion, with “consumer welfare™ s the
whtimnte aim of elfedive competition in e markel™ Thos, the CC1 oims
to safcpuard comsumer wellire by achicving muorket efficiency. The Repari
emphosised the prevention o markel concentration is one of its end goals.

1t must be noded that the Ad does nol explicidly use the term “buyer™ any-
where in the Act, However; it can be deduced Toom a cursory reading of the
Agt, that the imtention of tse legislature was o punish even the buyers' cariel.
Further, it's important w0 note thal, under the Indien Competition Law Regime,
there's no distinction berween the term “boyers” ood “consumers,” The defini-
e o the Lerm e under the Act, encompasses both the purchaser
who buys products ond services for thelr personal as well o5 commercial use
or rewse, md any relerence (0 “consumer™ significs both conswmers a5 well as

buyers,™

OTFELL eh. 1, 1. s, BOIC b B3 [ European Linson)

¥ Py Drssaoramee oe tie Draer Reveen Hoicaosral, Boock. Excurmos Roimiianions s
Flosigostai, Guiveises, Bomomas Coseamsios, Fubbicaons Offee of (e Esmpenn Liion,
avoilable = Wnpectcompetitian-policysconrapnewqubls-consuliations B2 -hhers_on
{eroessml Fobe 18 2007)

= %er Makbar, B COF SelcDovied Diabibay (e tavextigaeiun af Sarrly AntCowgretiiie
Agrewnem, Home, CCR, Manoscos Law Seio, of by Derviesry, Basosiomn (20000 avail-
ghlk @ hipsSwwwcernlsuc indpostion sl -deyisal-d Eabil-n-mvestamtion=of-buy-
er=i=nmi-campetiilve-agreomund {acecssed Jun, 30, PEI5E),
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The Raghavan Committee Report clearly siotes that hormontul apoes-
ments regarding fixing prices and limiting or controlling sre oflen presumed
i be sati-competitive™ and therefiore don't need (e “rwde o peason™ test”
Thus, the intention of the Act was to treat buyers on par with sellers under
the Competiton Law, This infent to punish even purchasers who cngape into
o purchese price sgreement or enler info on agreement to limit or confrol pro-
duction can be seen i Seciion 3 of the A, which profibits. Anli-Competifive
Agreements,”

Further, Secticn 303 of the Act thal deals with horizonial agreements, bisis
oul those sgreements thal are deemed o bave an “appreciable edverse offecr
ane porpretifion TAAEC™) within Indin,™ These agreements are also referred
o as “hard-core™ cartels. 11 would nod be wrong o say (hat AADRC is the pil-
lar on which Section 3 of the Acl stands. Under Section 3 of the Act, this
AAEC serves g the eriterion for differentiating between horzental™ and ver
tical” agreements, Whibe these hoeizoninl agreements,™ alag referred 1o a3
“hard-core™ cartels, nre presumed 1o cause AAEC (e, fhe per g approach),
the samie 15 oot the case with verlical agreements, which mandate o ressoned
analysis (e, the rule of redson approach)™ Furdher, it’s important (o point o
that the Comipetition Act does nol define the phrase "AAECT, bul Section 183}
of the Act lsts oul the elements o defermine whelher on agreement couses
MAEC or nog "

Section. 3(3)a) of thie Acl stipulates that “ony gpreeasnl olored  fnle
between persams or aviockations of pervons, or decisions foken by cvsoei-
atfives of perions, ncluding corfels, emjpaged W ldentlcal or sbullar frady of
sraody ar proviviom of services St divectly or nfirecrly derermiine prorciunse
o sale prices shall be presimed to have i AAEC. “The text makes it quite
evident that legislators intended to include anticompetitive agreements made by
purchasers thit directly or indirectly establish the purchnse price on (he same
lMing as the pnti-compelitive pgreements endered by sellers. Thus, this sec-
o suggrests that the cartels whether formed by a buyer or seller, will have an
AAEC in the relevant markel.

Y Eaghinan Commitlee Beport, para 4,16,

UOTRe Repurn ssakes Bockar thin all agresmenia i nEly or imbirectly delcomine i por
ciivre pedia ar the wale price ore ofien presunied 1o b snb-competilive. Regbman Comnsiites
B 4.3.7

Y Competitum Act, 002, 83, Ko 12, Aeis of Pasllament, 2003 (Iaidial,
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Further Section 311 of the Act, when resd with Section 3(3Ka) of the A,
ukso supporis the above-mentionsd prgument that the buyers” cartel 18 recog-
nized under the Competition Law and s 0 be treated in the same way as a
icllers’ cartel, Alsoy if that wis nod the cese, then there wis no need for the
legishior 10 specifically incorporate the wards “purchose™ ! and “nequisition of
gockls™ in Bechion b ol the Act, witich concerns Anti=compeiiivie agrecments
and cartes,

Herci, the legisfature, through this Act, wished o promoie heslihy com-
petition mod ondy among the sellers, as has been the normal case, bul also
among 1he buyers, and for this. they tried o incorporaie provisions that pro-
hibit the agreements that the buyers may citer to determine the purchase price
o impair the bidding process. Though the Competition Commission of Indin
00T or Comumissisn™) haz punished the anti-comgetitive agreements entervd
into by selbers’ cartels on various occasions,” it has failed 10 tnke mode of the
issues maised Dy buyer' cartels over the years ond hos instead sellspresumid
that the buyers' cartel i something that is alien to the Competition Acy®

The Commission theugh not specifically but dealt with’ the case of baver
cartels for the first time in Pardrl Rabee Technolopls Core.™ (“Pandrol™)
In this ease, the CCl has to deal with the issues raised by the procurers/buy-
erd. I this case, (he informant,™ who was a leading desigier amd mansifac-
turer of rail fastening systems, alleged anti-competitive conduct by DMRC and
four other opposing parties by virlue of anti-competitive agreements and abuse
of dominunee. One of the main arguments given by the Commission (o rule
out the applicability of Section 3(3) of the Act o (he buyers” cartel was that
the definition of “trade™” doesn’t include the word “acquisition”™ as mentioned
in the definition of “enterprise™* and without that the purchesing activity of
i consumer will not come under the delinition of frade. The CCI in this case
nbserved that:

“Secrion 31 cuncerny agrovments betwesa persons, efe
‘engerged in fdenrical or sindar trede’ The word “rode” has

- Competilian A, 2002, B301% Mo 12, Acts-of Tarlismen). 2003 {Telin},

" S dw fe Mintary of Corporste AMaine, Beferonce Case Mo, 00 of 20173, Order 81, Aug. 30,
200K, where the OC] Ervpused pesahies on iy mosificlines for indulgdig inocarefiantion by
Quling be concen b s e prices of ooes plyfines fyres vortanes sodd he sichoal fiem,
whioh was ia-crmimyvestions & s 33 sad 308 oF the Al

4 Bee Fandnal Rohoe Technologies () Lid, v, DMRC Tid,; 001 800 Qi ine ©CT 84, avnilalvie
al hipstwowow, ool povin el Bir usterdensdotal 42 590 1 Endia).

T RO Oniee DOTR4,

¥ Under the lndean compethion low, an infarmolim provider {ie, o mformanid kns the sinis of
il “party™ o precesdingsbefiore the CCL

W Cnmpeet o Act, D02, 20xk Mo 12, Acis of Parlizmes, 3005 ¢indls),
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Been defined in Section 2ixh ax Sy rade, busieess Indusizy,
rofesxicer, oF ovcupition refating oo the proviuction. supply,
elinerfhectionn, svowage, o control of goody and dcluder e
provision of ey services.” The word ‘acquisition” pat e el
st the cefinition af an Vernterprise™ in Sectfun 2 (W) & not
fnictucled here. Ay can be seen, the purchasing aetivity of o
conyumer docs mot quelify ar “trade Therefore, Section 3
£3F iy st applicable fo a consumer " (emphasis supphed)

With this remark, the CCl effectively rulad owl the appheation of Section
331 1@ comsumens, Further, the CC1 observed that the procurer in the instant
Cse wias o consamer (0. o buyery?, snd a consumer cannot cause harm 1o
the competition, and to substantinte this rensoning they pave the argument
thi since S 193} of the Axt indizntes harm to the consufferd, so it cormod b
wesumed that a consimer can indicate harm t the consusiers. This ohservation
by the Commission is erronsous, and a eritical analyis of this judgemen will
b done in the nest chapter,

After same elght years, the CCI hos o agoin deal with the issue af huy-
ers' waricls in the case of fdien Of Corp. & Ohara (XYZ)Y In this case, the
informant, who operates a business that offers the services of tank trucks for
e transpertation of bulk LPG, alleged that the Ops (oppasing parties) in this
cuse enlered into o jobnt wndaringlcollusive Lendering agreements and these
agrecments were in noture of price fixing ond thus violated Section 3(3)n) of
the Act.”

Hurprh'ingj:f. the Cormission ohserved o this enpss that, 5. H1) omd 5,
3{IW) of the Act covers buyers” cortel nlso. This comes as a surpnse s ihe
Commission hos observed for the firsl time observed that the buyers” cartel is
covered under the above provisions of the Act. To reach the above econclusion,
the Commission considered the words “aequisition” and “purchace™ nsed in
§.3(1) and 5. 3{3e) of the Agi, respectively, raising the prospect thal even
buyers' cartels ¢an be punished under the existing compelition law regime.
However, the commitssion added a couiionary note in the lollowing peeagraph,
stating (snt:

“Thowgh the Act covers  bupers’ curfel inder Hapertizn
3l vead with Secifon 3(3) of tee Ao, treating bupers’

ML SOC Caling DO o4, puca i

Ay mantioned carller, 8 oomoumer will olse incksde buper, Sm miy peferance v grmapmer will
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ererangEwents or cortel i par with sellers’ carel oy nar bis
appropriate. and for axsessment of faoh coxes, i G fmera-
tive, da first ook of potenttal theories of Barm and U the
comditiony necessary e inffiction of competitive harm, "
{emphusis added)

Thus, with this chservation, the Commission effectively ruled thist buyess’
cartels catinot be assumed 10 have an AAEC fe., they are not per se illegal
and instead they hive t0 bo-seen by the rule of reasoning approach.

IV. TWO DIFFERING OPINIGNS BY COCILIN THE CASE OF BUYERS'
CARTEL: A CRITICAL ANALYSIS OF CCI'S DECISION IN
PANDROL AND XYZ CASE

The grimary rule of construction for any laws passed by the parfinment is
that it should be construed m accordamee with he intention expressed in the
Avt itzelt™ A statute i un edict™ of the Legslature, and in Hirafal Kool
v Srate of UPT, the Hoa'Me Supreme Court thet "l privary soarere Jor
imferring the legivlative interi rests in the bare fext af the stere ™ The auther
believes that the OCT was wiong in ruling oul the applicability of Section 3(%)
an onsumers, Lo, buyers, it ihe Pandrod Case,

s 4 settled low thot whenover a dispuie about the isterpretation of a cor-
i statute’s provision ariscs, then the statule must be read 1n its context e
the court must take into necount “the statute as o whole, the rEVIEny ShRe of
ther lirw, ather statites i pari mrioria, the pencral scope of the statute, wd the
ariseligt thit 15 was ieiendid ¢ pemedvoa™ The Competition Aot was creted
in order 0 combal anli-competitive practises and foster and promads ket
competthion,” and thus iF an action of a buyer affects comgpetition in the mur-
kiet, then it musl be addressed of the earliest, Further, the Infention of the Acl
i plies elear from the objective of the Act™ which is to prevenl the activities
thot have an AAEC, Thus, us s clear from the previous chagters, the Buyers
Carlel con slse distort the competition in the markel, so the Commission's
cbetvation 0 the Pandrol case was wrong in sssuming that buyers cannot pro-
duce a harmful effect on compelition,

M CRAIS O BTATITE Law (T Gilb i, BE-56:
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CATR 1968 SC 1R @ 104, (19671 3 SCR D3k BOARL & Prive’ Waterbause: (1097} 8 BOC 510 :
ALR 1558 B M, p 00; Padmuo Sanduirn Rao v, Sinteof T8, (0003 500 533 1 ATR 2000
SRR, po 1346, {20031 245 TIR 4T,
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Farkismeni, 2007 { Indix.



kL KOT RO MAL OF AW AND SCRCTETY 1A BT LS. FRiRhy

Euwrther, in Kooy Oistifleries Lt v State of Kovmofedo™ 00 Bas held
thie the term “trode” peoemlly means “eschange of goods for money”” And
i definition of “trade™ under the Aot i3 el on exclusive dfimition, and the
Commisson, while imerpreting similar or ddenticn] trde of godcds mentioned
I Rection HI1 of the Act shoold have given it a wider meaning, Hivwever, the
Cosmimisabon was completely swrong in rufing out the applicability of 5. 33)
il The A, on the grousd that the temn “ieade’ under the Aot doesa’t inclode
“wcguisitionn” Thas, the Commisaion. through this case, scored a self-poal and
algo Injurcd themechies while attempting the goal,

The CCIL, after n consaderable gap of cight years in the XYZ Cose nightly
phsorved thal Sectien 3(1) and Secteon 33Ka) cover even buyers” carlel and
ihis corrceled ils earier position of mot punishing the anti-compeltiive agree-
ments by buver's cortel. The OC1 in this case, by moking reference to. the
words: “aegieiition” in 8. 31 and “parchase” in 5. 334y of the Ack as o
eroumd e recognize the buyers' cartel in o wiy hos given the “true mearing”
ol the statutory provision. Thas, the Pandrol case was 10 o certoin extent over
ruled by the Commission in this XY 2 case

However, the author believes that the Commission’s observation in the very
mexk pordgraph of the X%Z case that the buvers' cartel may oot be treated on
par with the sellers’ cartel o5 o may aflect the buyers' bamgaining power™ is
ppain weong, Inosome ways, this observation bas ruled that the buyers® carel
(% nota “hard=cone™ cartel and thus does nol require per s¢ treafmient. However,
the author helieves that the ohservation is ermomeous, and as discussed in the
aheve-mentioned chapters, buver cartels should alse be treated as “hard-core”
cartels, and their actions can also bave an AAEC in the market

Further, 8. 33%a) of the Act clearly stipulates that any agrecment that deter-
mincs purchase price shall be presumed (o have AAEC and thus the ohserva-
tion of OC1 that buyers” canel cannot be treated in par with scllers™ cariel is
Nawed, cspecinlly when the Commission has melerred o this very secion in
this case to recopnize the concept of buyers® cartel. This observation is similar
iy = earlicr ohservation in the Pandrol ease, in which it shserved thot the con-
SUMETS cannof cause any compelitive harm.

Thus, in the present scenaris, wi have two very different opintons from CC1
with respect (v the huyers” cartel and though the opinion in the XYZ case in
8 way clkared some doubls, it"s still not enopgh. The observations of CCT in
these two cases have been distinctly varied, and thus these two cases call upon
the legislutors to address this issue

oSy | S0 R
= Compolition Act, HI02, 88, Moo 12, dces of Parlinment. 2003 § Indin
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¥. THE PRESENT SCENARIO OF BUYER'S CARTEL UNDER THE
INDIAN COMPETITION LAW REGIME

The Government of India in the year 2008 formed the Comperition Law
Review Commitiee™ {“the CLRC™ 16 see if the present provisions are in sync
with the present necd or nod {Le, in view of the evolving market condition),
The CLRL, which was meant to produce its findings (hree months wtter its fir
mecting,” did 5o in August 20099 The CLRC was aware of the observations
af the Commission in Pandrel case, and keeping in mind the hord times faced
by the CCL in recogmizing the buvers' cartel under the Act, the CLRC sug-
gested i its Report™ that the word “huyvers” be included in the Act’s definition
of "eartel™™ As per the CLRC, rhis express inchusion will not only draw stten-
tion 10 the cartelizsion practises on the buyer’s side of the macket but will ulso
serve as the express recognition of such buyers” cartel within the ambit of the
Competition Act®

The ULRC alss reflected on the recognition of buyers” cartel in the US and
EU jurisdictions and further recommended that, lor explicit recognition of
buyers' cartel certnin smendments be made 1o the provision of 5. 27(b) and
5. db of the Acl™ Thus, the CLRC in its repoet recommended the sddithon
of "buyer” to every pravision of the Act, that concerns cartel. So, the CLRC,
through its recommendations, tried ity best o remove the ambiguity n the Aa
related o the buyers” cartel. Subsequently, the Ministry of Corporate Affin
(MCA), based on the CLRC Report, published the Draft Competition Law
(Amendmend) Bill, 2020 (*Deaft Bill™® and fnvited public sugpestions™ The
Dreall Bill sapgested significant changes t the legislation amd also incorpo-
raled changes with respect to buyers' cartel in the provision as recommended
by the CLRC Report. The Draft Bill provided for the substitation of the earier
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defimation of the carlel™ with o new debmition thal EFbEi.‘lll-EI.I.“"!.I it ludfoy the
term “huyers'™, therehy recngnizing the buvers’ carel. Further in T with this
subsiitution, the Drafi Bill abo provided fie amandmenti oo Sections 377 wml
46™ mnd incleded the teem “buver™ in both sections, whenaver required. Thus,
ihe Draft Bill in o way fried i best 1o ecognize the issue posed by the ban-
ers” cartel by specifically wdding ihe word “buyer” in every provision related o
“eortefs™” omder the Act.” Thus, thoouph this Act 1t was simoerely hoped tha
the Draft Bill, as far us 1t nddresses “muyers’ corel® wonld hecome the fow ol
the: L

™ Cpetilaon Al 202 E30 L Mo 12, mcts of Partiement, 2003 (Imdin),

U Denft Compettihog (8 nundment) BElL 2030, <8 Gie of Gl the Belnwieg clouss shal] be - sil-
mlituted, pamely: — () ‘conied’ inchudes an ossocintion of prodimers.- huyers, sellers. distribu-
bors, Lrailers of servies provlders whin, by aproemenl amensgsl temselves, il oe gonieed o
attempt 0 limit or comtrol the production., Sstribation, wele or price of, or tonde in posds o
g ialomn o services,)” ([eiwphesais addadp

™ Deafi Conwpetitinn (Amendment) BOL 2020, “faa I7 of the principal A,

T in clause (5L in Uhe proviso, ofer the words *scllee, distribupoe”, e words “biver” thall
bee inseried, und, slver the weonks *of f tapnives®, the wands “or incime, ms the cise muybe,
alendl e ek demphasls wliled)

o eoh Comspetiuion {Amendisend) Bill, 2O “lis s, #4660l ihe principal A —

In sub-x {1 after iheword =imder®, & boili plsees where i occors, the wond, “laser”
ahall b Inserieds snd for she words “i0 may doom 17 ihe werds “ntay b apedlisl |8 ropulas-
tiuns" ahall be sdbhsifuied.

In the seooid provien e silse (B, diter the wand “mader”, ihe word, “baver” shall be
insered.

In e Frarih provisn (e geb-e (BL afier the word “trades™, in both plocés whare 51 ocrurs
the word, “buver™ shall b insdeed, amd. for she wond “oflenee”. ibe wonl “coniravesiion”
slall be subedituield

(o aiter sub-s, (1) of ihe principsd A, ihe fotewlng sb-seciions whall be imsered
iy —

1) The Cormni s miay allis & prodeess, asllor, d3sicibolor, inslor, buvor or seevics prie
vider included & ihe cangd, b withdese G applicmion for lesser pennliy ander this sectlon,
iivsuch mamser and price i such tme e oy be specified:

Prosidesd thal muwnhsanding the withalrasl, the Erecie drepeial il ihe Camimission
ulall b emitked 1o use for ibe parposes of dkls Ac aoy evidence submdred by o prodiccs,
wil lot élisgribiibin, trmdler, haiver o syrvies provider n ds application e lessar poanliy, save
aod eacepl it adnvissaon,

i3 Whent during the Gourse of the imvosbigntion, & producer, seller, distriboior, rades,
huper or service provider who has disclossd & eoriel ander suh-€ (0], makes o (681, rog and
vilul dinl:lw_nl'n; wnder wb-p |1} with repest o ancahor qeted in which o in alleged 10 have
wvialaled & 3, which enetles the Cimaniss o o Boen o polms Bie apdision unded sobia (1) of
n. 26 thi thero exista anotber surcl, then the Commission moy i.n:lp-:u: upiy Such. prodicee,
seller, distributon, trder, Buyer of service pioides o lesser pevally /5 mey be apecified nneg-
nlmteons, in respect of {he carel alresdy being myvestipaied, without prejudse o the prodinoers,
peller dmdnbuior, rwder, boye or wrviss provider shleinimg keisee pemdly pmder pab-a 113
regirding ihe fewly diseloeed canesl® (emphasis nildedi

" The Coampelition Asl, 2002, Mo, 12, Acts of Parlizment, 2007 (ladink
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However. to everyone’s surprise, the Competition {Amendment) Bill 20077,
(“Amendment Bill 2023) which was tabled in the Lok Sabha on August 5
2023, dropped sll these provisions of Draft Rill which dealt with (he ks of
buyers' cortel. The Amendment Bill 2022 was further referred 1o the Stoniding
Commitier on Finance, and based on the recommendations made by the pas
fiwmentary panel in its repord™, the povernment has tweaked is proposed
amendments to [ndia's competition law and is set to introduce the Competition
Amendment Bill (2023 Bill) in parfiament ™ Furthermore, nesther the Standing
Commitiee nor the Competition Amendment Rill 2023 attempted to address
the issue of buyers’ carel and now again we're again hack 1o the situntion of
XYZ Case There was no reason given by the government 24 1o whol mpde the
government suddenly drop the provisions from the Amendment Bill 2027, even
when the smendment was. proposed by the CLRC Commitiee. Futiher, even the
Standing Committee did not deliberate upon this fssue.

Hence again, the Commission has mken a step hackward in termi of b
ers’ carel and thus the XYZ Case is the Inw of the land far now. Mlsn, the
buyers' cartel cannod be treated on the same footing as the sellers” cartel, as
his been observed by the Commission™, o there are véry limited odés thal
the Comymission will change iis stance towards the buyers' cartel, Further, it's
also important to nole that the CLRC, in its report while refarring 1o this XYZ
cane, observed that the “Commission has recognized buvers' curtel in its: deci-
sional practice™, bowever the Commission is yet to punish a buyers’ cartel.
Thus, it would ned be wrong 10 say that the Commission, over ihe years, has
nat anby nissed the chance to punish the buyers™ cartel but has alsu not clearly
clarified what iis approach is with regards 1o the birvers cartel,
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V1. POSITION OF EUROPEAN LNION AND THE UNITED STATES OF
AMERICA WITH RESPECT TO THE BUYER'S CARTEL

A. Eoropean Linion

As discudsed sbove, (he Compefition Law of the European Unson
("Comnussion™ ' ireats the buyers' cortel on the some Towting 0 1he selless’
cartel ® Thas, like sellers’ cartel, buyers” cartel are also given by objeer (reat-
ment e, they ane illegal ™ This means that the Commission % nol requited
W show an effect on competivion, either upsdréam of downstream. Therefone,
practically speaking, the Commission need not establish any relevant markets
in sweh circumstances, mor néed they ke into aecount e markel sharss of
the purchasers or sellers who are involved. And sinee the buyer cartels "imalee
inharent resiriciiony on compelitlon in fthe interinal iwarke,™ it iz established
law wmder Article W of the TFEU that it exhibits o considerable level of harm
boy itsell, and thus il is not necessary W aflect it effeer. Thevefore, practically
spenking, thi commission need not identify any reloviens sarker in such cir
cumsianies or tuke Mo secount the merked shavey of the concerned buyers or
sellers.® Further, the Commission also punishes a bayer for abuse of its domi-
nang position™ under Article 102 of the TFELY

The concepd of "buyers’ corted® is not new under the EU Law, and the
Commiszion has slneady punished @ number of buvers’ cartel in Spain and
France, some fwo decades ago, for limiting moximuem tobaceo  purchase
prices given 1o growers or packers, In the Spamish row fobacco™ case, the
Commission punished five Spanish raw tebacco processing companies a total
of 20 million euros for conspiring on the prces pasd 1o and quantities pur-
chased from tebscco growers in Spain In o subsequent appeal. the Cieneral
Court of the European Commuigsion (the “Gieneral Coust™) conficmedd e
Commission™s ruling but lessened some ol the fipes® Further they appealed

N Chnsrafulled Ferrlion ar e n‘ﬂ.l:! aui i Foveatiowdop of e veigpean  Dafos [horeimm{bey
TFEL ], Comuwon Fides v Commpetition, Tocarbon o Apgroaluiriin af Doy, che 11 Bules
iy Competibon, 410 Rukes Apphelme to Undertakings, 2007 0L (0 A36), 47 200 00, (CHY),
2002 L) (CA3e) axnifable ol biipsdeusleseurpa et LesLirSery LesirServadin for U FL-
EXAZHZIE TH Ten PO (ecoossed Jane 22, 20250

0 TEELL k. 1, Bl et LN, 3013, d Ewropemi Linioa,

® TFELL cho L, L ers: HECT) 2082, | Furopeas 1nksa),

OTRELL gh 1, gL, wrt, HHEZR 2012, (Buropeni Uinion)

S TEELL ch. L, 8l zrv, W), 2002, [Eoropess Unksa),

= Britizh Aicwma Pl v, Commisson of the Ewropoan Commanities, Case. C-9530 P, Judamen)
uf the Cosnt (Thind Chiomber) of’ Mae 15, 2007, ECLEELCI007-166, weaalohle i bips:Sem
lex surpaen Tegalsoomtond! R X T Pur l=CE LEXS i ac i,

T TFELL ch, 1, kt, sri. 103,

= Raw Tobofco Spaing AT XN, Commission deckim. d, Ootober M0 2004, gvadlahie m
hiipsfed carapicovumpetilondchizds o doaileclm?pmog_code=| AT 23R

® Delnfna v Commicies, Cose T304 BOLEPETO0ME35E, lilgmsen L Sepd. R, 2000,
Allanes Usee Iterniosal v. Commission, Cose T-2005 ECLEELET20HESSS, Jukomeni o,
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it the decision w0 the Conrt of Justice, which upheld all the decisions of
the Genernl Court™ In the haly Cuse," the Commission fined 2 raw tobacco
purchasing cartel in linly while condemning the buyer cartel as deirimenial to
consumer wellure. In this case, too the decision of the Commission wis upheld
by the Ceneral Cotart, Tt should be noted tht the Commission deaft with these
pwer cases nearly two decades ago, implying that the Commission painished the
bovers” cartel Frm the siart.

The approach of the European Commission over the years has nol chanped
much with regard 1o the bayers” cartel, nod this approach can be more clearly
geem in the two receni cases in which the commission has sgain punthed the
buyers' cartel. The first instance is that of the Car Batiery Recycling™ carel,
in which the Commission barred a buver cartel amang four battery-recyeling
companes which fxed peices that were (o be poid o the scrop dealers s
collectors in return of used car batteries from 2009 to 2012, The Conmission
punished thres companics accused of fxing parchose prices & todal of 68 mil-
lice curas, whike the fourth company which disclosed the cxistence of the e
tel was noi fincd™ Further. on appedl by the companes, the Genenil Courl
fully upheld the Commission's decision™, observing that “tfe coordination of
purchase price revenlt a sufficiont degree of harm to conrperitlon and here s
N weed o invexifrale ity o™

The Commission then punished another buyor cartel, \in 2020, thal was
engaged in purchase price courdination in procuring the ethylene™ In this
case, all four of the busipesses admitted o cngaging in collusion and the

eI, A000; Cienrga v, Camielscsin, Case T3, ECLEELET 2128, Jwdpmen di. Feh
1. M08 Workd Wide Tobaooo Tespeta v, Commzsion, Cese T-37405, ECLEELETIS0H T,
Judgreni di. Mar, B, 30013 Agigespansion v, Conmission, Case T-3R905, BULEELIT2001 585,
Judgmeens di D, 1L 3l

= xialing ¥ Cimmission, Cese C-33700 1% GELLEALCI0E04%, Order di Juby 12, 3000,
Ceturs v, Corfamaaeinn, Cass C-TRHT P BCLLE EC: 2002455 Oirder o Juhe 12 20012 Workd
Wide Tobacen Bspain v Conrmission, Case C22480011 P, BCLEELEC2012: 268, Crder di. Muy
3, 302, Alliance One Isterntiveal v Conmbsion, Case C-86K11 P, ECLEELEC: 20130014,
Dider i Sepl 26, 2073

T Raww Tobaoer Ioaly, ATJE2K1, Commisslon docissm b O, 30, 2005, munilalate ut liigsy
CLIm soanpelitioneloindofme frase_detailsofinprac_eode=] AT SHM1

= Car Baitery feeveling, ATS0ME, C{20T W0 o, Commesiom decision di. Feh, 5. 2017,
pyadlnhle g beipsiec curopa eufcompatitionfantitmsteasesdled docs NIERANGIN_ 2011 3.pdf

I, the Bourtd eampnny was mo fmed, os o appled for imomngy s lees ander thel
Comeetsson’'s Lenlency Prommome misd subscguenly subnsivies] several cosponne saizmzly
ord dieomeninry snadines, KT AN0E: (2007 9060 Bnal, poasa 200 0

" Rioylex o Commbsion, Cese T-X337, BCLEELETZ0I%356, Onder dl May 13, 201%
Compice and Compine Réeyeling v Commlsshm, Case T-3UITT BECLEEEWIRPTE. Orda
b Kew, T AU,

L] Campae e L"|:|11|'prp,- Breveliog v, Commesspm, Case T-2LI0T, LA 3SS ETTH, Cirger
ali. W, T, I, e 29T, 008
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t3d RITT JEIR A AL OF LAW AMD SOCIETY 3 KINT JLS, (M)

exthange of price-related information 1o pel ethylene at the lowest cost and
comsented 10 n resclutien of the dispute™

These cases clearly show thist the buyers' cartel 4 treated with the same
strictness as the much-enforced sellers' cartel, and as the explicit example in
Article Mt TFEU affirms, the buyers® cartel bas been prohibifed {rom
the very starl in the: sume way a3 the sefbors” cartel. However, the Commission
doesn’l restrict every buyer’s agreement and instead provides for ceriaim excep-
tives umder Article 1S of TFELL which can be claimed by proving thal (he
ugreement brought efficiencies to the market and has not affected the compe-
fition in the market. Howewer, it must be noted: that m cuse the buyers” group
elpams that their petions have not led 1o cariel behaviour, then fhe onus 15 on
such buyer groups o prove that their sctions has - led w ibe economic benefiis
in the murket and also have the other requirements under Arficle S of the
TFEU have been met.

B. LS

The Contemporsry Anti-trust Palicy uncler the LS. low treats buyer ear-
tels a8 “per @™ illegul and these carfelization by buyers are offen treated g
eriminal ilences.® Seerion § of Sherman dniiiensy Aa™ which tn beoader ferm
prohibits all vgreement that resteants teade wod ke EUS TFEL doean't dis-
tinpuish hetween gzller and buyer gs of such. In Masdeville Tolomd Farms v
Anvewican Cryeial Sugoe Co, ™ ihe sugar refiners” bover cartel, which onjoved
monopedy power, were fand guilty of forming o cartel and wore subjected (o
el o el

VIL A WAY FOEWARD FOR THE COMPETTTION COMMIUSSION OF
INDIA

Through the above choplers, s now cear that the buvers’ cartel & no dil-
ferent than the sellers’” carfel and they bolth can hamm the competition 0 the
markel, Mow the guestion orises as 1o whal should be the approach of the
Competition Commission o India with regards o ihe buyer cariel, As gis-
cussed above, some provisions of the Competilon Act do recogniee: the

= However, Charianl (e of the pactics invelegil i 0 el Pebay o, which eogived ihe
langet Give paitribated {n pare i o 508 lncrease dn eechille iam), hos spoealed the sottlemant
degigion o the fenoral Courl, where the matier s presently osdemwsy, T-5810T0, Perding
appeal

= See Vigel v American Society of Apprmsers, A F 2 5UE, 6 i Tth S 1984 Bigrer car
1ele, e odijeel of which le1o e the grices thal supgticrs chorge the members of the caried
balow the competltlve lvel, are illogal per ae™)

= Shwrivan Anli-Frosk Act, 15 1250, B, Resolution o Caspres, T80

= 04RS00 Caline 115 30 64 092 L B 1328 ¢ 330 US 219 (1SR meadlahle al hitps=dsupromse.
ol o enses Sl s 3210
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existence of the buyers” cartel; hinwever, the aulhor believes that thedse ane noe
enoigh and there should be some amendments to the existing Competition Act.

The muthor bebeves that the CLRC, in ©s report, rightly proposed the
pmendment g0 the definition of “cantel” and alse to the provisions relsted 1o the
Commission's ofder W impese penalty™ and dhe fenienty progeam.™ Ard the
lawmiakers were prodent enough to realize that these buyers' cartel will impose
a similar Kimd of challenge as that posed by the selless” cariel, =o it was very
wise of them o propose amendments o the lenfency tooks as well as the provi-
sions related w imposition of penalties where they specifically added the word
“huyer” in all these provigions™ to the Draft Bill 2020, Thus, the first recom-
mendation of the sshor 15 that the legistature must add all these drooped pro-
visions of the Draft Bill 2020, which in 0 way tried 1o secopnized the huyets'
cartel wnder the Indian Competition L,

Though the Draft Bill 2020, in o way, covered the locumse in the
Competition Act, related to the buyers' cartel, the author belicves that there
should be an omendment to the definition of “Trade™™ under the Act, and the
word “peguisition” should be added 10 i, which will be in"Hoe with the CCs
abservation, and this will be enough to state that the purchasing activity of
the consomer quulifies as tmde and thus the buyers’ cartel cannol escape the
Rection MY of the Acl, Thus, throweh the shove recommended amendments
0 the Aol ihe CCl can not only recosnize the boyers: cinel, bt will also
[uive dhe power 1 impose & penalty on the bover who is included in the cariel,
Further, (hose buyers' who are imvolved in o cartel will also have the option
o claim the benefit of the Commission’s leniency program by making a full
and true disclosisre of the alleged violation related to the cose™ Based upon
the nature of the disclosure the Commission will hove the option 10 impose
a lesser penally on such buyers which i= in line with practices around (he
wiorr !

The position of @ sinele buser in o monopsony market & guite cstablished,
Thus, if the buyer has o dominant position in the relevant market and abusas
ity pesition in the markel, sch abuse flls under the purview of Abuse of

* Cmpetiiion Act, 302, EYREL No. 12, Agts of Parllamngnt, 3007 {Fnlis,
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Dominanee™ Section 4 of the Act, clearly. siates that “There shall be abuse
o dewmimant position, if a group or enterprize imposes unfair or deseriminetony
conditions in purchase or sabe of goods and services or o price in the purchase
or sald (including predatory: price) of geods or services", Thus, (F i1 estub-
lished that @ buyer or o buyer group has o dominant position™ in (he relevan
markel" and the siid group or the person {buyer) abuses its position, then such
sbuse can be very well sovered under the abuse of dominance.

However, the author recommends that the word “purchase™ be added 1o the
explanation of “predufory price™ under Section 4 of the Act, where ihe term
“predalory price” is explamed from the perspective of & predatory pricing by
sedlers, il is well-re¢opnired that there can be even predatory buying,"' Thi=
treatment of buyers for abuse of dominance will be on par with the posiion
of ather jurisdictions'= and will give the Commission wider power 1 pun-
ish the buyers engaging in anbi-competitive agreements or abusing 8 posi-
Lions wihich in & way affect the competition in the relevant market, However,
18 to be noted that the Commission, in e number of coses' has refused on
inguiry onder Section 4 of the Acl, wgainst buvers on the oroumds of protec-
tion the free exercise of eonsumens” choice. Thus, it may be possible that the
above-mentioned changes in Section 4 will also brng about o change in the
approach of the Commission with regartls to the sbuse of dominant position by
buyers.

Muow, upart from the amendments, a change is also tequired in the approsch
af the CCL Till now, here has been a kind of hesitincy by the Commission in
punishing the buyvers’ cartel. Fimt, the Commission refised 1o recognize buy-
ers’ cartel™ under the Indian Competition Law regime, and ofier yenrs when
they finally recognized them, they were reluctant to treat the bayers® cartel on
par with sellers’ cartel."" So, the author believes that the Commission has, in
wity, seli-devised & dsability i puntshing the buyvers™ cartel and 8o & change i
required in g way, the Commission approoches the buyers” cartel. Till moew, the
Commission has seen the buyers' ind sellers” cartel through different longes

¥ Competithon Ace, 2903, 84, Mo, 1Z, Acis of Farfamant, 20000 {Insdial.
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however, the nwthor believes that the. Commission needs 1o see them throuith
the same Jens, Le. that of the carted, be it o seller’s or buvers” cortel,

A buyers’ cartel ulso has the potential 1w harm the compelition (n the mir
kst in the same wiy @ sellers’ eartel can, so the Commission must cecoznize
the buvers” dartel on the same footing a5 the sellers’ cared Lé, they should be
given per s treatment, The author believes that the whole: purpose of keep-
ing the buyer’s snti-competitive ogreement in Section 33) of the Act will be
dizherbed iF we start treating buyer cortels with the regson of nnalysis and selicr
carfels &% pe s wrong, Though the aothor believes that the Commission has
rightly ohserved that “buyer group’ through its joint purchesing sgrecment ¢an
plso bring some benefit (o the corsumern," however that connet be & ground 1o
treat them differently from sellers’ cartel.

Further, it's true that not all buyer groups can harm the competition, and
there mtay be some who can actually benefid the customer and will be oxer-
ciging their legitimate bargaining power, something which the author has also
mentioned in the previows chaplers. So now the guestion nnses as o how the
Commizssion should differentiote between the buyers® priup and the buyers’
cartel. Though there s mo clear definition as 1o what distnpuishes o buyers'
group from n buyers” cartel,"” an expert report published on the websile of
the European Commission attempted 1o provide a basie difference between o
buyers' groupand @ buvers' cartel"™ According 1o the report S b group
Simed teoush g folind prrchasiog aereement penecally imalwes & commmog
e RiNeTon Mhar vepresanty e pircieosers ol ets o8 an interfinee with e
sappdiers, "M

In & buyers” cartel, on the other hand, “emterprises aeree with cach other
ot how they will ingdbviduadly deal with suppifers, ov they exchange comnmer
cially sensitive information about how they will individually deal with suppli-
ers ar decide fhe price that they will e offering fo the suppliers, romoving
the arcernadndy that wouldd have existed befween Biem otherwise In levos of
compedfiion, "
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Thus, the main foctor the distinguishes the buyers' group from the buyers”
carlel s the negotiating fuctor, ie, do the buyers, be it wgether o through an
fntermidiary or through any other type or form, collectively try to negotinte
or fergain with-o supplier or not? If the answer 1o this question is “yés™ then
' & buyers' groap; however, if each buyer altempls fo interaet with suppliers
Inhividunlly while passing sensitive information aboul the negotistion 1o other
buyers, this amoimis 10 0 buyers” carlel.

Sa, Ma buyer's group’s joinl purchasing acreement mikes it clear or pish-
lic thet they plan to negotiate wgether on hehalf of other buyers and binds its
members W the lerms and conditions of any purchoses they make, whetler
they @0 so individuolly or ss o group, then this will not be considered cartel
sctivity, Howeves, U group negotialing jointly on behalf of their members
should directly inform the suppliers of the purchasing agreement, 88 indirect
knowledge of the purchasing agrecment through thind parties, e reporis,
or amy other form canmot b considered as sufficient disclosure, Therelire, it
& crucial (o distinguish between the concepis of “buyers’ group” and “huyers
cariel” in order to ensure thal neither the legitimate buyers” group’s brgain-
Ing power through purchasing sureemenis nor the cariel firmed by buyers oy
unnodiced,

Thozs, the Commission can also ke cues from e Horizontal Cooperition
Agreements 2001 of the European Union, and issue certain guidelings 1o (1
Person e group enlering into- 3 joint purchasing agreement. These group will
then self-access that the agreemeamts which they are endiring inlo & ol in co-
trovention of Section 3 of the Act Thus, the Conymission can issue o set of
guidelines that may act @5 an excepthon 10 Séction 3 of the At where o huyer
group an cnier mto a fint purchasing agreemen and can make the most use
of ils bargaining pewer, and these exceptions will nol be presumed to have
wt AAEC. Furthermore, the buyers who enter into sech agreements will he
required to selfaccess tese puidelines, and the onos will be on e fespective
buyer to comply with the set of guidelines.

Hewever, as previously discussed, there 5 a possibility tha these bizvers’
group will eventually Lransform im0 a cartel, therehy restricting markel com-
petition; in such & cass, those purchasing agreements will have o be Eiven
& reason for analysis, and it will be determined whether the said Agreemenls
eause AAEC under the Act or not™ Thus, in the cises of allegation of car-
tel formation by buyers', the omus will be upon the buyers 10 prove that their
activity did not result in cartel Formation, Thus, in this way, the commission
am achiove three-fold purpose: First the Hurd-Core buyers Cariel will be
presumed 10 have an AAEC, then the buyers' legitimate power can be rec-
ognized, ond in case if these buyer groups start enzeging |n it i-Compotitive

1 Compsiigion Acy, SO0 §2ir), Mo 12, Acis of Padlameni, 260 | Dadigh
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agreements, then their activity can be exomined, and il found guilty, even they
can be punished after assessing the hirm coused by such proups on the compe-
titbon in the noarket,

VL CONCLUSHON

While the jurisprudence of punishing cartelization by buyers, arousd the
warld s guite established, countries like India condinundly Fail 1o comfront s
issuc. with the wrgency it deserves. Till now, the Commission has, in o wiy,
restued itsell from punishing e buyers' camel. The buyers’ curtel, like o sell
crs eariel, presends equally - serious challenges in mantRining competition in
the market and thus pequires the same enforcement priority as the sellers car
tel. Further, though thene has nor been a single instance where the eompetition
enfircement suthoritics have punished the purchising ngreements entered by
the buyers" group, there still needs 1 be constant surveillunce on {he workings
of the buyers group, The author belleves that even legitimate buying groups
can take the form of @ buyers' cartel, and the exceptioms pranted 10 them to
recopnize their burgaining powers will Instead would allow them o form tactic
collwsion and attract larger groups of buyers. Thas, the compelition eqnboroe-
menl authority must keep an ey on the workines of the haryer growp and
review the exceplions granted o these buyers' group from time to time, 5o thil
thege buyer groups don’l lake the form of buyers™ cariel over o course of time,

The recognition of buyees” carted in the Indian Competition Law is
need in the present scenario, Toduy, with the advent of wechnology and the
merensing numbers of inlemcl users in the country, market consumption hus
incrensed aignificanily. Now there is o market of both buyers and sellers: The
current marked siructure has allowed for the erention o some big kel play-
ers in the domiin of second-hand mebile phones and curs purchasers, These
tig players purchase used phones and cars dirctly from consumers and then
use it sy per their needs. Now by players like Fliphart and Amazon ¢ wlso in
the purchnsing basiness, where they provure second-hand mobile phomes. (o
the custemers and then scll them as reflurhished phones. Now Just imaging il
these players started cntering into an agreement or cartelization and fixed the
puschase price; Wouldn®t thal aifect the competition in the relevint market, and
further, could these activas ever yleld a benefit 1 the consumens? Thus, {he
COL must address the dssues reised by the bayers” cartel g8 the earlics.

The government of lodia last year rolled back the three controversial farm
s which aimed ot dercguluting the markel, These laws were miled back
ufter & serwes of protests in the stades of Uttar Pradesh, Punjab, and Huryang.

2 Rleuze, §,, I':-'\-'."IIIIHH'\-\ Why Inglia PiG Woprrpern Woat Aolled Bacl Vired Waparny, [IEIC
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Cine ol the contentions of the farmiers was thai these deregulations would resull
in the privoie plavess geiting on upper hand in procuring the preducis foom thie
farmers. They anticipaied thet as these plovers might be Lhe stromg buvers m
the market, and they may collude together and determing the purchise price
before themsebves, which would ina way leave them ol the merey of (hese
buyers, Though miany experts and government oflicials wiemmed o persunde
farmers of the podentinl benefits of these frm lows, they were unsuccessul
due (o farmers’ concerns abont possible buyer carfelzation. This incident fur-
ther highlights the nesd foe addressing this issue raised by the buyers’ canlel

The liral buf important peind raised by his stiedy is that the policymakers
have in a way underestimated the harms thal can be pesed by these huayers by
indulging in cartelization behaviour, and (s an urgent course correction is
reguired both in the policy and the decizional approaches. Further, the obscs-
sion of the CC1 with “consumer’” inderestzprotection, has resulied in an over-
emphasis on the selling side of the wmarket, thereby completely wnoring the
thrents posed by the buyer cartels (o the competition in-the markel, The ©C1
must nod toy to ft dself inte the shoes of the “consumer courts™ with the nm
of protecting. consumers o any costs b rather work for the preservation of
market strusture and the elfmination of practises having on adverse impact on
eompetition in the market, Thiks, the time has come when the policymakers
el the OC1 must find o way o rebalonge the seoles and undedine (the impor
tange of serutinising buyer behaviour morg tharoughly,




THE INTERFACE BETWEEN COMPETITION
LAW AND INTELLECTUAL PROPERTY
RIGHTS: A TUSSLE OF CONTROLLING
ABUSE AND ABUSING CONTROL

—Mabilah Rahman & Rishav Raj

ABSTRACT

The interplay  betvween  the Cowmpetitlonfasti-teunt  laws v
fmiellvetval Praperty Richis (1PR5) hax been g widlely debuted one
ar theve tag policies corvespond To twe dlamelieally opposig
realng - crepting o relafionskip ol balences  abelidging  certain
compeling and complimeniary prinelples  perixining i eag
feps Higrehy demonstrating o sigeifican imierplay for market
regidalions ap well Comperinion low and IPRY ave linked dine 1o
fire prevalence of dinmal sclence driving emation amd o need o
tethanee G o aned affecd, IPRT act a8 o catellad e ercaraEing
iRt wiicl 1 pohvamfagesny fo betl the covrsimrers ol Wi
ecuramry oy # fosters the dievelopmrent af rew ard dmgreneed gy
ol services. IPRE seek o confed ufion e fmowilor the exclnsivg
fegal right for e ecowomic expfoiafion of s mmovetion for d
periad of ime wiveh Berides poling ar o réward G By mmiiiae
nfr nducey offers fo gnderfabe such mvemfioem Gr e reer Sk,
Thres, IPE frofders eve rewoarideed with o provicioms’ alovgaals
gver Mieie inventions for relclivieg e cost sustalned  during
remgarch and  development,  Comperivion faw, on e cowrary,
crenders o mechaninn for Fepresiing anfi-compenine  eactices
iy preveriring carrelizarion gmd vexrricing businesses from gainmg
contrel pver e miarkal powers el wapy ool e ilfegol
pherelyl ERSNCIRE  opinnin  alfocafiion  of Fesenrcer.  reasonaie
peices, ot wider chodees, Consegueny, eompetition fne ensires
iy the mecwmeppdindie coapabiliny of IPRs {5 o feverdgesd e oo
o detrimentol effecs oo foir competiton i the morket, Therefore,
s paper seeky o amaliticelly portvay e interfoce between the
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eswemtind mechanisme of comperition ow gord the meeid o Jredect
PRy o owiew of the obstocles firoed by Bork these feaiviations in
asceriaiing an adeguare halfosce af comperition gnid  Smmvation
thecirgh o series of precedents, v the et af domestic -anid
dmternitionol degal provivions.

L INTRODUCTION

It hus been s topic of an age-old debate that the competition law sad the
liws pertaining to intellectual property rights are complementury 1o each other
thereby meaning that both of them seek to achieve the same poal and work
tewards the same principle of encouraging inndvation and safepuarding con-
sumier welfore despite the fact that the two laws belong 1o twe completely dif-
ferent legal urenas where one policy grants what the other seeks 1o control or
reduce’. The competition law in this country lays out on ecopomie mechonism
where il sirongly supports the ideology that competitive markets engender bes-
ter resulis and pre hedlthier than monopelistic markets whereas intellecheal
property laws inherently work on the notion of establishing begal monopolies
while proveding inceptives and rewards to the suthorfinveror TP halder for the
imnovaion carpied oul with regpeel to the products or processes which in the
long-run increases the dynamic efficiencies of the market and the production
process.

Intellectual Property Rights {(IPRs) and Competition lw are both founded
with the ultimute aim of attaining economic development, technolngical
wdvancement, wnd corsumer welfare, 1PRs are legal mpghis thae povern inni-
vitive creations ond despite being a relatively small term include o bundle of
rights such as patents, trodemarks, copyrights, and geographical (ndscations
each poverming a different field and formulated for o specific purpose and
elfeel, According to the Wordd Trade Organization (WTO, “feellectual prop-
erty rights ave the righis given to persons over the creations of thelr minds
where they wsnally give the creptor an exclisive right over the use of Metwr
ceeiion for o cevigin peviod of Hpe"? In simple terms intellectual property
rights ([PRs} refer Lo those legal rights which are conferred upon the {mentor
or creator to safeguard his invention or creation for a specific tenure however,
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these legal rights hrve an exclusive mandale 10 allow the iventorermeaior o lis
assignee o fully wilize his invention/creation fir a given period of Hime.?

Competition Jaw, on the other hand, secks to curizil certan market heh-
jors which restrict or minimize competition and are detrimental to conmmer
welfre, The lorm “competition’ alihough ssems to possess a-simple el
meaning has been defined differendly in different comers of the world, The
Competition Act of 2002 iself has not defined the term competition howevar.
the Parlimentary Standing Commitiee in ite 93 repart on the Competition
Bill, 2001 defined competition as “ecormmmic FIvrY AEAIRET eRfETERIEST (0 oo
fred greater market powers™ In the words of Fali §. Nariman, competition bw
i6 aboul “econenmics and economic behavior which aims fov reguloting morker
conduct rowgh minimizing ol eradicating anti-competitive means™

IPRs wd anti-trust laws have & commen sim of improving consumer wel-
fare by permitting innovation and beinging into the markets new produeis - pnd
services while maintaining and regulating the quality along with the price in
the market. Thus, hoth are complementary 0 each other with respect 0 the
iea of Turthering invention, technical advancement, and Gconomic wrpliltmeni
in light of the benefit atmined by the end consumers und the economy as a
whitle. But on the comrary, 1PRs and compelifion law are afso rewarded ag
nrens of law possessing conflicting ehjectives and the pertinent reason for the
same 15 that [PRs designate boundaries where the inventorfauthor may exercise
lis monepolics over their innovation which is inherently agninst the ohjectives
of competitive market and level playing felds soughi by the competition liw
policy specifically with respect 1o the Testriction on horizontnl and vertical
restraints or the shuse of dominam positions in the marker,*

In order 10 ¢rystallize the idea behind the working of both the laws is the
golden ideology of maximizing wenlth by producing whit consumers noed/
wunt al the lowesl price possible nevertheless, the relstionship between the
commpetition lsw and intellectual property needs detailed consideration of
how to offsct the rights of innovators, competitors, licensees. and follow-an
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innovwnrs while at the same Hme mhnn-l:i:nE muerall eeomomie waelfare’. Ths
lzgil monopoly granted o the imventor may in view of e onavailahiliny of
substitites B the relevant marked lead s the abuse of mearketl powers and even
maomapoly i defined asder competitinn laow, Even though sach an advantage is
feiven foy the eremor oy o reward for his creation bul when this dominant posi-
than ov'er the imedustey 18 abased it leads dooa eonflien between TPR: pnd compe-
tition Lisw, Therefore, there needs 1o be a comman ground 0 onderstand swhan
nmal &t whot categories peed o be priocitized while prioritizing olher saie-
puards for overall econoanic weltare

1. HISTORY AND EVOLUTION OF INTELLECTUAL
FROPERTY LAWS

The past of Tnieliectual Property 5 complicaled bur inferesting, The eorlbest
documents referrng o imelleciia! property dafe Trom Sybans, o Creck Stae
in the sixth centary BUE. 0 sliowesd bakers 8 vear of exchesivity W develop
ihisr culinory creations, In a-gense, the ascent of inellectual property - stamed
with the rise of the bread®. .

The intention behind intellectisal property laws has ned changed over the
years, despite wir increasing complexity. These are estiblished by nations (o
encourage Innevation and allow inventors 1o profic from their creativity, The
first systematic effort 1o safeguard inventions in the form of @ patent was made
In a Venetian Saute n 479, which granted patent rights o the first individ-
ual.Since Vemlce was the fisst place in the world 1o create [aws and mstitutions
governing Imeflecial propesty, it can be said that Veniee 5 the binhplace of
the intelizciis) property system wihich was fdlowed by other muions.™

Thee nowion of universal prosection for intellectual property rights wis dis-
cussed by leglalative bodies [n the early TRO0s and (1 was in the vesr 1585 that
the Paris Convention brought forth international jurisdictional clarily snd col-
laboration on (PR, The same protection was exiended to writen expressions,
b, copyright by the 580 Berne Comvention which was subscguently folbmwed
by e Madeid Protocol, (0 which irademarks received international protec-
than oo, Since it founding in 1970, World Inteliectust Property Organization
(WIPD) hag been o charge of 20 intérnational conventions pertaining o e
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protection of intellectunl property nghis. The World Trade Organieathon
(WY adopted these internntional treaties in 1993, and in 1994 Trade-Related
aspeets of Intellectunl Property Rights {TRIPS) agreement succeeded I tying
ftellectual property rights fo international trade, offering a higher platform
fhat was one unified,”

The Act VI ol 1856 was the first lw in Indin to mention Heensing. The
ftenstion hahind the application of this low wis io spur inventions and inspire
moovators. The Indian Patems and Designs Act, 1911 had been in elfec for
more than 50 years bl was eventoally ameoded ond oliered. Later on when
Indin gained thdependence from the British, a comprehensive patent rights bill
o as “The Patents Act, 970" was passed and is currendly uthlized in the
country, Similardy, the “United Kingdom Copyright Act, 19117 came into efifize
g Indig during tlse British Baj and was amended mony lmes o comply with
the provisems of the Berne Convention, and curmenily, copyrights in India are
regtilnied under the Copyright Act, [557.2

With the creation of the WO amd India being a signotory te (he agreemen
ol TRIFS, several mow laws have beon passod by the |egislaiore oo prodec
intellectunl propesty vights in order 1o comply with inbermationnl - conminil-
ments”, and currently in India trademarks are regolied onder Trade Mark
Act, 1998 designs under Designs Act, 20000 copyright under Copyright
Avt, 1957; patents under Patents Act, 1970 peographical indications under
Geographical Indications of Goods (Registration and Protection) Act, 1999,
plant varieties under Prolection of Plam Varietics sod Farmer's Righs Act,
2001 and bodivessity under Biokogical Diversity Act, 2002,

111, HISTORY AND EYOLUTION OF COMPETTTION LAW

The “Lex Julin de Annosa,” which was passed maore than 200K years ago
in the Roman Empire. i5 thowgli to be the origin of the competition fow,
Diocletian, the former Roman emperor mutituted the death penalty for anyone
found guilty of deceptive business tactics or when inflation in the prices was
revealed. It has been discovered that rules thid set & cap on prices have existed
since 310 AD. The Zeno Constitution of 483 A.D, contained the karshest s,
which included property confiscation and exile for any business alliances."
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Under the adminstration of King Edward, legislation was implemerted in
England during the middle ages to limit monopolies and restrict specific com-
mersinl practices, swh as the excessive purchase of prisducts 1o artifiiul Iy
raise market prices. Under his successos, King Edward [11 an Act io Ensure
labr prices of fwd items and fixed wages for workmen scross the realm was
passad, the Statule of Laborery 13497

The American Sherman Act, which was passed in 1890, and the Clayion
Act, which was passed in |94 i0 complement i, are credited with plimisering
modern advancements in competition laws. The phrase “ssti-trisi® ariginaed
in the United States. becouss major American firms under the garb of truses hid
the details of their business agreements, thus w ftop trusts from acting mali-
ciously, anti-irust legislalion was emacled. The implementation of competition
laws srode significantly during the 20th century, despite all of its wars and
conflicts. Austrafin and England both adopted the Restrictive Trade Proctices
Act in 1974, Severnl nations have also ratified olher srmsdicant wecords, such
fs Uenerdl Agreement on Tanfls and Trade (GATT) and General Agrecmen
on Trade in Services (GATS), and the World Trade Ornganization { WTO) was
fomnded in 1994 1o oversee these agreements and guarinte: free ¢ommerce
throtghout the workd,®

In 1968, India passed the Menopolics and Restrictive Trade Practices Act,
which was the country’s first competition faw tMRETFY". Three commitiees,
one led by Mr. Huzori, another by Professor Mahalanobis, and the third by
M. Das Gupte, who chaired the “Monopalies Investigation Commission,” con-
cloded that a small number of persons had sn excessive amount of wealth in
the 19605 and 10 counter this the Monopolies Investigation Committee drafled
a law thal subsequently became the Monopolies and Bestrictive Trade Practices
Act, 1969 which have #s rooits in the Directive Principles ol Stwte Poficy
embodied under Constitution of Tndga "™

The MRTP Act had become out of dwe iy light of Imernational economic
developments, anel there was a need to shifi the focus from fimiting monopo-
lies 10 promoting competition. [n 1997, the Gol {Union Ministry of Comimerce)
established an expert group for studying the impect of fssucs relling 1o
anti-competitive proctices and the effect of mergers and amalpamations on the
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competition. In light of the aforemestioned datn, the Parlizment in 2000 prsssd
the Compelition Act but the Act came into effeet in 2007, as Competiting
(Amendmend) Acl, 2007,

IV. THE CONFLICTING INTERFACE BETWEEN INTELLECTUAL
FROPERTY RIGHTS AND COMPETITION LAW

Intelleciual property rights arc populary viewed &3 ‘just’ a rewand or an
incentive for the innovatlon o the crention undertuken by the aathorfinventor
snstead it plays an appreciable and noteworthy role In the presenl sockety where
it governs many of the central bosinesses and the inmevation undertaken by
them and is most importantly observed to contribute 5 great deal towards (he
econamic growth where it would hegemonize the movements of the markers
from lower to higher price competition. The sudden upsurge and o faster eap
toward the advancement of technology and products have created immense
pressuse on intellectial praperiy bews to provide appropriile pridection for the
Bt innovation or ercatian, Intellectual property rights exist in o moltifaceted
anvironment where it consisis of both inlernational and domestie legislatipns
where both of which have witnessed o significan! exparsion of intelleetunl
property ambrt with regards (o territorial protection, functional conerspe, and
mn neresse in the variety of new fechnologics in (he arcas of benechnoy,
information technology, and databasea™, Rescarchers argue (hat the wpsurpe in
technological advancement asd digitn] economy operate quite in contrast o the
traclitional markets as it is more focosed on dytamic comnpetition or popularly
viewed me “creative destruction’, The entire idez of dynamic competition is
inclined ypon the notion that the most nascend or advanced producttechnology
tirns out victorious in the maorket ustil the new rece for innovation begins. The
perlinent reason behind this i that the monopolics in this sector ure fragili
and ever-chifting hased on the product or the technology which wins the ace,
Mevertheless, this is nothing but a single-dimensional picture of these markels
a3 there are other key driving fovces such as 1P rights and direct and indirect
netwiork which alse heavily influences the competitive structure mnd TE sy
the process of crestive destruction thereby resulting in static competition.” As
a result, # can he concluded that competition and inpovation da nal Dourish
oplimally,

Therefire, In the presence of such an ever-shifting cotupetition in these
prevalent markets this s where the competition law sceps in while working
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a5 0 second layes ol regulation nlfter the mbelléctunl property lows The com-
petition Hws have bien bestowed with the power of encroaching on and pov-
erning severdl oreds such as trade, corporate lows ws well a8 dntn protection.
The competition Lw stands ot soch o pedestal where it also acils as o teol o
ochicve more politally oriented gosls in o larger socio=politicol Framework
Im compsriaon 16 those of the coonomic efficacy o consamer wiel nre atms
The competition law inlwrently docs not restrict or intervene in e process of
granting [P rights and its functionality rather it (s more focosed upon the exer-
cise of the bestowed righis becaise there &= alwoys & possibility that the given
rights gramting legal moncpoly may be used is am ‘instrument of abuse’. In
simpler jerms, it can be concluded that 1P rights enshrine upon the inventor o
Fight 10 establish a legal monopoly while creating certain harriers to entry for a
given period of time whereas the competition laws through their presence aim
W keep an effective competitive envirenmenl by restricting the companies 1o
it abuse tweir dominant position: and misuse their powers to couse an ndverse
economie elfeet on competition

The legislation with regands o the safeguand of Iniellectual Property
Rights (IFRs) does not categorically mention (he term “competition’ whilst
the Competition Liw of the coontry explicitly excludes from its wmblt the
‘reasonable coaditions” impased by & legiimme PR holder for protecting his
IPE. The legislative intent behind the formulstion of the Competition Act.
2042 was not to inherently interfiere with the idea of IP profection however,
if the Compefition Commision of [ndiz (CCI} has reasons o belfeve thm
such legal menopolistic privileges are being abused thereby resulting in an
Appreciable Adverse Effect on Competition (AAEC) in India, then the provi-
sioms of the Competition Act, 2002 would be atteacted®. The Act in Section
HSP' preserves the rights of the intellectual properiy holders therehy assisting
thern in preventing the infringement of their invention a5 long a8 the restrie-
fions imposed by them are deemed to be *reasonable’. The Act itsell fails to

= Samave K., Crwperiian Low ol (P Friomde e Saas® ) InmesaTassinl Jinthmoi o
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define the term ‘reasonable conditions’ bat mims Tor i85 1iberal understunding
as it deows not seem o interfere with the rensanable we of the rights grunied Ty
the 1P Fiws.

Even though the exceptions meationed in the Competition Act undee the
ahuve-mentioned sectiom do nat interfere in the ares pertaining fo imellectaal
property but it wlsa does nal permit unreasonable conditions to he passed off
under the guise of protecting intellectual property™, Smce PR is sentially
based on licensing agreementsfarranpements that might have sn ndverse effect
an the price, quantity, quality, and even the varietiss of poody pnd serviges
prevailing in e market therefore, the licensing agreements and the imposed
conditions are lesied against the ideal of reasonablencss. Certain armange-
ments such a8 pment pooling, He-in arrangements, rovmlty issues, research
and develigwnent prohibitions, price fixation, etc. sre completely prohibited as
these ans deemed to be anti-comperitive proctices recognized under several
jurisalictions. **

Morcover, it is perlinent to note that TP prodection which scts as an excep-
tion under the Competition Act, 2002 is oaly with repards o specific leg-
islations which Imcludes the Copyright Act, 1957, Patents Act, 1970, Trade
Marks Act, 1999, Geographical Indicatiomns of Goods (Regisiration and
Protection) Act, 1999 Desipns Act, 2000, Semi-comductor Integrated Cireaits
Layowl-Design Act, 2000 whereas [PRs not explicilly recognized under the
Competition Act are not eligible for protection, The legidature has empowersd
the Competition Commission of India (CCI) w0 inguire ino the unti-competi-
tive agreements which are imposed under the guise of licensing agreements or
otherwise and penalize such right holders or arganizations who are party o the
said agreements. and such peralty shall not exceed 10% of the EVErAgE [LFHover
For the last three preceding finoncil yveors®

Through this, it can be understood that the functionality of both the compie-
titimn and fntellectual propenty laws con be viewed 1o be an unhappy marrisge
where bath the legislations are wlerating cach other’s menns. As Hovenkamp
has opined, “if 1P syviem does what it should he doing.. conumer loss is nen
an imherent peaet of the design, New bmveiion Lapicaily compreres with exivting
rechnelogy, wiich lurgely sigvs in place. Cansumers obtain the berefit af the
e produces or processes that 1P righis make poscible and these should wield
o surplis even al monopaly prices."™ Moreover, the Furopenn Court of Jestice
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in the dstrademeca case highlighted that the . free exercie of on erelusive
right, Bedeg a right which rewards investmen or immovation, may e dmited i
the Dnferest of wdistorted competition on the comnman market, ™

V. INTELLECTUAL PROPERTY RIGHTS AND COMPETITION LAW:
THE ROLE OF JUDICIARY

The Hon'ble courts in India have m many instances taken the opporfu-
nity to discuss the conflicting interfzce between Intellectual Property Rights
and Competition law. The primary question of whether the Competition
Commisgion of Indin (CC1) has the required jurisdiction to deal with IPR cases
wag judged as affirmatre in the significar cose of Amwir Kharr Productions
) Lid v Unfon of Iedle™ moreover, o similar stonge wos undertoken by
the Competition Appeliate Tribunal (COMPAT) in Kngfisier Alfines Lol v
OO wherein Howas determrined that the Clompetition Commission of Indip
has the appropriste jurisdiction to deal with all the cases that come before the
Copyright Bodnd.

In the landmark case of Teloforakivhofoget LM Ertesvan (PUBL) v, OO0,
a petition was filed by the petitioner *Ericsson’ where it was challenged bofose
the Hon'ble Dethi High Court that the Competition Commisaion of Tndia (00T
does mot have jurisdiction 1o pass an order in cases pertaining o patents cspe-
cially when it involves “standord essewiinl patents’ a2 i contended that the
Patents Act, 1970 and the Competition Act, 2002 opemie distinetly and inde-
pendently withaut any repugnancy. Therefors, the powers of the CC1 in matters
related 1o the mvestipmion in cases of violation of Secfions 3 and 4 remain
goof of the powers of the Controlles under the Paients Aci, Howewer, ft was
opiped by the Court that there is no irreconciluble difference batween the
Competition Act und the Patents Aot and il there sre any to be found in so far
aq anti-abuse provisions are concerned then the Putents Act being a special Act
shall prevail regardless of Section 60 of the suid Act, The court iternied the
fuct that while reasorable conditions see permitted there is 1 strict rule against
the unti-competitive agreement which imposes reasonable restrictions and it
wonlld nol be granted the safe harbor of Section 1 of the Acl As far as the
question perfaining o the jurisdiction of CC1 was concerned, i was decided
hy the Court thet neither the Cantraller of Pateits under the Potenis Act nor
the Civil Court has the jurisdictin in the matter flling foul of section 3 of the
Competition Act az only the O] hes the exclugive jurisdiction in sueh mattess.
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The nhove-sisted decition was asain reiteruted o Mowsornto Flaleliega (7%
. v CCT where it was held that an inventor umder the Patents Act hos the
exilmsive right 1o exerciss legal monopoly through the ereativn of entry barri-
ers however 1l is pertinent 1o note that such agreements must have rexsonabic
conditions that protect the nherent rights of the patentes but this should nol
cidd an impression thot the pateniee iz free 1o include onerous conditions wnder
the guise of priotecting its riphis.

In Tovote Kirkeekar Motor 30 D v OO the appellant companies
mamely Teyotn, Ford, and Missan filed an appeal before the Cémpetition
Appellate Tribwal (COMPAT] cont=nding that the Competition Commission
of India (CCI) has wrongly determined ite digtributions' sales agreement angd
practices ax violative of Section 3(4) and Section 4 of the Competition Act,
They claimed that their intellectunl property fglis were embedded ih their ngis
of munuticiusing spare parts and the restrictions impased by them were neces-
sury and reasonable in light of Section 3(5) of the Act 1t was hald by e court
thot since the appellant companica are wnable to establish whether ihe spure
parts being manofactured are patented or nat thus, the restriction claimed by
them. were under the guise of ‘reasonable conditions’. The court highliglited
that. the mere act of protecting intellectunl property cannot fiself be regarded
%5 @ redasonable condition hence, the conddion imposed is nat valid, The
resiriction mposed for the purpose of protecting intellectual property could
be gehigved throngh othir menns soeh o¢ sonlmchm! meane or comimon low
remedies,

The upex court of the country in the indmark case of Emtertainmon
Nemwork (Tnclia) Lod. v, Super Casserre Indussries 12" observed thae even
thouith the copyright bolder is grinted 8 menopoly but such monopoly when
becomes an obstacle in the smooth functioning of the market ind couses an
sidverse effect on the competitive nature of the market then the said menapolis-
te right would be in violation of the competition haow. This implies the fact that
despite the faci thot the intellectunl property balder has been given the right fao
prodect his imventionicreation from being copied hut the said right is not shao-
Wile in mature rather it has o be ‘ressonable’ in the oves of the Competition
Commission of India

In Uniow af Tdia v Cymageiide falie L1d™ the anurt opined that the muttery
relited to overpricing of life-saving drugs is 1 metter which falks within the
ambit of the Competition Commission of India, The said decision wis reasoned
ot the ground that in the obsence of altermativesisubstitles in the market, the
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competifiveness within the market players is adversely affected therehy leading
1o the creation of monopolics. This decision also Amds 1ts relevance in he pres-
eni-doy scenario where the Covid=19 vaceines huve aoved Hves. I these vag-
cines would have been unreguloted m (he market i the name of potent rights
nestricting other players from entering the domain then the vaccine would have
remuined completely ol of reach of & large section of seciely moreover, o
nliematives or substitutes a1 o cheaper rate for the same would hsve been cre-
ated. Hence, the grant of jurisdiction to CCT in the matter pertoiming fo over-
peicing of fife-snving drugs is 0 =iep wortl sppreciation.

Lastly, in FICCT — Multiplex Assn. of Indin v United  Producers:
Distethirary Form™, FICCT filed o case alleging that the respomdent UDPF
had issued a notce imdructing &l is members to not release any films o the
members of FICC! whereas the respondent elaimed (hat o feature film is the
subject matter of copyright under the Copyright Act, 1957 which allows lhe
owhner of the copyright o exploit ther subject matier in whatever way they
deem M. However, the court stated that “f vy be mentloned that the imel-
Jevtwad property faws do mor have any absaluie overriding effect on the com-
petition Jaw. The exient of the non-ohuanie clanse n Section 3(5) af the Aet
is ol absoliie g b elear from the langeage nsed therein amd i exenmpiy e
right hefder from the rigors of competition kow only (0 protect hiy rights from
infiinpenent, & fircher enobley the vight holdee o mpose peasonahle comdi-
finns, ar sy fe necessary fov prideciing such rights,”

The Indian judiciary n this context has played a significant mie in repress-
ing the frictin between the two legislations therehy, reducing the wide gap
between them. The decision of permitting the Competiion Commisson of
[ridin (o encquire into matiers pertaining to the use of IPRs has led o the courts
keeping (he societal intorest at o higher pedestal in comparison to the privale
interest of the market plavers and the same 18 notewortiy.

YL ECONOMIC JUSTIFICATION OF IPRS AND COMPETITION

In this cra of rapid technological advanciement, intellectual property nghts
are erocial to economic existence, IPR. was enacted becavsé it was believed
that it was oructal for the contivual growth of the industrial and seomomie sxc-
tors. The exclusive monopolistic nalure of intellectual property rights is com-
plemicrited by the fact that they nne marketable and tronsfermble as they may
be sold as individual items. [PRs offer the IFR holder o monopoly, but that
monopoly is not absolute, ia only valid for a eertnin period of time, and 15 also
susceptible to competition from similar goods snd services already existing in
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fhe market, Imelbscts] prvperty vights wre pomarily inelined (ownards demand
amd % mod - sutomuatically  generile profits for theit owners, The amncamd of
muney they offer for innodative behavior relies on twe level of compéetition pre-
vistling in the market. The owner will nod be compensated and incur 8 profit
uisil the market gives recognition fo the innovation for what it is. Exclisive
rights are pranted by intellectusl property laws but they rarcly result oo tree
mionopely, where the monopolist @5 free o behave as be or she pleases without
betme constratned by rivils.”

Additionully, i IPRs are not gramted 4 temporary monopoly, competitors
will hold ¢fl oo investing o the development of new items until someane clese
does, Competitors will take pleasure in the process without taking oo the risk
of woeeriam investment, The price of shoring knowlodge is minimal.®

As innovation and creatavity are crucinl components of a freely competi-
five market economiy, 05 believed that without them, the coomomy woeuld no
run sevoothly, Aceeeding o this viewpoint, prosperity ond ecooomis grnwth
depend on invention and innovation, 1T commodities and services ame o be
produced and used as cflectively as feasible in such an ctomamy, intellectial
property rights (IPRs) shoubd be devedoped®. The creator end inventor are
given the rights since it is anticipated that they will be driven by the goal of
wealth maximization, either by using the invention or creation themselves or
by &l lowing o-third parly to use it,

VIL. STEPS TOWARDS HARMONIEZATION AND CONY ERGENCE
OF COMPETITION LAW AND INTELLECTUAL
FROPERTY LAWS IN INDLA

The conilicting s=sues botween the competition low aod the anti-trus! low
i Tndin hove abways been the booe of conteation however, it mst be under-
stood that the legislotive mtent belhind the formulaton of both lvws was never
o ereate repugnancy between the two, The mterdction bebwein the twao law
should be viewed az neither conflicting wor betng, almed at replacing the other
fstend the two legisiations in severu] aspects are supphomiontary aod comple-
mentary o coch other. Even the judiciary has setiled down the ponciple tha
the finterest of the cnd conswmers and the competiaveness in the markel” is of
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supremie importance and must nol be sacrificed or repressed @ the cost of (he
right holder™ However, there are certain meosures that can be undertaken in
order 1o ensure that the conflicting issues between the two laws are resulved
s (hat they con eventually atinin the commen chiective of consumer wellare,
Even though abuse of IPR has not been specifically defined in any legishation
in- the country yet its understanding must not be limited o the sarrow scope of
case laws related 10 foreign jorisdictions. The use of licensing s a strategy for
the expansion of IPR and restricting competition must also be considered & an
‘tbuse of [PRs",

Additionally, it is important that the seguission of intellectual property with
the specific aim of strengthening monopoly power in the market should be
completely regulated in the market wilh clear mstruclions periaining 1o toch-
nology transfer Furthermore, it s also recommended that there must be an
implementation of clear puidelines perfaining 1o mergers and acquisitions so
that there is ho concentrabion of undertakings in the hands of IPR-rich compi-
nies. Unilaternl refusal of granting of licenses or dealing with parties who hove
viokated the standards must be made the subject matter of soouting by the CC]
and such refusal on wnressonnble grounds st be dealt with as anti-conpeti-
tne by dhe CCLY

In tymg-in cases, several other key fsctors such as purposes of selling, the
interrefation between Tying and the tied product, and (he subsequem effect in
the market must be taken into considesation. Fxcessive pricing has an inheren
essenve of explodtation thus, fair prices must be ensured by the competition law
in the IPR-profected products. Moreover, the Competition Act, 2002 in India
does nol include charging high prices as 2 method of abusing the dominant
pasition lence, Section 4 needs 10 be amended o include wijustifinble high
prices us 8 criterion as well™, Lastly, it must be token into considesation tha
the pricing policy in developing counirees such as India must be hpsed upon
the capacity (o pay by the average consumers and nol the idea of diseriming-
tory prices which must be negarded as anti-competitive in noture,

It must be understood that the relationship between competition |aw
und imiellectual property low has been [ntricately buili snd it is abunduntly
clear that these two streams of law would definitely comverge and cannos be
eapected 10 stay sl in water-tight compartments devoid of each other, The
overlapping srea or the ‘prey zone’ between (he competition law and [niellec-
tual property laws is subject to several harsh winds of change and apcoming

= Hi-li'«l-. K., rhe Frevinrieie Cimprction hetwaen felivetnn Propecty. o Cougaiiies Lo
Loy Seripprudeacd o Lo for fef, 8 Joonmea o0 Ivinieirias Meorenoy e
1 E1=1 22 421013,

"ol 120,
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chatlenes and it is of paramount importanos for developing nations filke India,
who e witnessing the cutting edpe technofogy o protect and safegunrd their
imnaviElions and investions and handle the onsloughe of economic poficie
undler the puise of healthy competiton,

VL CONCLUSION

Inteltecival Properny amd Coinpetition laws seck to ochicve & comman alm
and also share the very same ceonom e rationale. Both legisinlions are of par-
amount importance for the existence of o compefitive and innovative markel
structure where the common objective 1o be atained by both lows is 10 factk
il irsovation thereby leafing 1o the ecomomic development of the CEXn| Ty
al lwge. The two laws ensure that sueh innoviion and economic development
do not come ot the cost of the detrimental ¢iféct being cast upon the commaon
public, The legal awhoritics mast vederstand thal bth laws must co-cxis
together and a batimce must be strick between the two for ensuring both eco-
neirbe and conssumer welfre.

Competition luws are inherently  divected wwards  dilutng  monopelistic
activities, unfair trade practices, and sbuse of dominun position in the markes
throsigh the formation of carlels whemas [PRs promose. monopely and abuse
of dominance of market power i the honds of the innovater with s alm of
encouraging investors and lnvestors w0 undertoke more research and devel
opment in different domaios thereby Fsiering econonric growih, The conflict
which arises between the two laws i due 10 the monopolistic effect of the
miellecinal property faws however, it must be observed that the monepolics
granted are for & short period of time which acts as an incentive for the fono-
vator, and afler the sdid period expires the intellectual property falls into the
public domain. The intellectunl progerty low acts as a driving foree behind the
creation of effective ond new processes, original works of expression, and the
formation of new ond efficient products as in the absence of the said intelice:
tunl properly law, imitoiors could gain sy scoess (o the nescent techinobimgy
products and would repidly exploit the efforts undermken by the innovators or
the investor without any compensation,

It an be concluded that both the Tniellectunl Property laws and. Compelition
law are complementisy and suppleanestary o cach other as certaln privileges
gronted by the 1PRs are safiguarded by the restrictions imposed under the
Competition low. Thas, it has been righily quoted that ‘ae right @ abwoline
drpsteed ewvery dight cownes ol the cowr o resfeiotlons, Natitaifons, e Salvilinies

N Ropgm, eupr pote 31, ml T30,




A COMPARATIVE ANALYSIS OF
LENIENCY PROGRAMS IN CARTEL
INVESTIGATIONS IN & OUTSIDE INDIA

—Payal Singh®

ABSTRACT

The Comperition Act of 2002 wee enacted 10 fovter and preiorve
merkel competition,  safegaord  romsumer  inferesss, ond  secire
miorkel plavers” freedom of feode. Since the  fmplementation of
the Act, Indicn mavkeiploces Bave  expanded  tromemdonsty, With
the advent of dighalization and new-age mavkets imteprating
fechnlory, there Bawe also been chaorges i e way brxinessey
operiate:. Elverodion of corfelt fax beew o Bioh peioeily for e
avernhelning  waforiy of the worldy  Jurisalcriows, and e
Commission bas ned beon o excepiion fo this pattern.

Despite the fact that the Tndian Terfency framewark iy bagn in
shett for well over o decade. e Costmission delivered s first
ferfency decision fn 207 and o dozen sove simee then, tn 2022
e Inelicn Commdssion’s  competition  Stealoey wos  overbaided
i tomilenr with “comventionel T compeiitfon e enforcemens.
Frim positively mpacting ol the sectors to the challenges faced.
i Jourrrney haox been both Bewildering o ostomishine. “To be
ar mot (o be” o famous guote from Hambet when applied in this
camtext, wolld answer the guestion o disclaxe oF mot? " The iaare
senpiment Iy echaed (i the Jewicney regive, wilch & borrowed fram
the Prisoner’s Difemmna theory and embraces viedations of Section
3 while remainlng commmitted o the root aim of correl detection,
erticimy cartel memhers, thereby cremting a “race fov confettkons
wrd furcher crearing the confdeniiolity ring.

A comparison between the systems of the UK, U8, and Philinpiney

ifustrutes how the Indlaw Leniency Swstem operatey amd why
it i wdvized to be abered. Nevertheless, the compeiition paliey

U S, Ay IIJIIIEE of Law,
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penduium fs swang fom regnfation In sfarcenem varker swilily
The vickory over hudiness gioms and adivitments Jo the lenlency
framewark, such ay these envisaged by the awmendment bl of
2022 the sirhwomed cnr-profiteering . authoritg, and e extended
validify of de eminios, @rone other measures, will definitely be
remembered fndly.

By ward s
l. The Indian Leniency. Reglme: A Snnil's Walk;
L. Prisoner’s dilemma theory,
3 Comparative Anafysis:
4. CCH (Lesser Penplty) Amendment Bignlatione, 2007
5, Competition (Amendement) Bill 2012
6. Marker status — Joint Leniency & [Joctrne of Single Feonomic Entity
7. Merger of NAA-CCI

INTRODUCTION

Public polcy's untmosity to cartels is entrenched in the stance, presemed by
cighteenth-cenury economst Adam Smith, that people of the same irade sel-
dom meet together, even [or merriment and diversion, bul the discourse ends in
0 conspiracy against the public or some scheme to raise prices,’

Colluston among, independent firms i the same industry to coondinme pric-
ing, preduction, or marketing siriegies in order o damper competition, max-
immise marked power, and influence market prices is referred o 85 a “cartel."
The principle component of & cartel is the presence oF consensus ad idem

between cantending enterprises.
Congointly, 1o establish & carted, three significant models are required:

1, The cartel should be able o mise prices above the non-cariel level with-
out vignificantly increasing nonsmember firm competition,

U Adwss Saeri, Tree Weannm o Mavioss 09785 bk, 1, ek G i, 3

AmesWER  Encyefenomic  Web®™fedia,  hiipc! noww, amosweh, comsg-sin b noe il -
ddc=depdbi=colingson (st visted Feb, 38, 3027
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. The normal pumishment for forming o cerisl should be unimporiant m
contrast with the projected sdvantages,

3. The expense of shaping and upholding a cartel should be unobtrusive in
comparison 0 the normal incredsses.

To summanze, in the case of ipelaste demand, an increase in price coused
by cartel Formation works beciuse an incréase i income is pecomponied by g
decrense in the absolute cost of production, resulling in an incresse in benefit
leviels,

Crver (he long haol, an inelestic demand curve reguiret the assembly of
three elements:

1. Inocorfelesd item markel, there are fow cose subsiiules,

2. u siznble morket share of the overall industey among carel members
i

1 Significant hmdrances 1o entry into the market for (he cortelized
praduet.

The presence of a cartel might he demeonsteated by direct prool, mde-
rect prool, or o mix of bath, Cironmstantial evidence is et another type of
evidence,

The American philesopher Henry David wrote that conditional prool can
persuade. as when you track down a trout in the milk. Since businesses engag-
ing in curtel activities hesitate @0 compete agninst one another, end users an
left with himited options, which hen sifle coRrpornle innovmrion, Az.3 conollary,
it {5 seen a5 @ werouns aversion 1o competitive marketpinces, However, because
cartels are formed and operated in sécret, prosecuting them may be the most
difficul of the johs exrmarked for compititinn mithorities

As a result, cartel agrecments are easier o regulie if members” dishonesty
18 eany to detect “This i@ reflective of the fact that the modus operandi of sue-
cegaful cartels is their seereey. Then, ot that poind, the sccompanying four var-
ables help in the idendification of cheating:

I. More small number of fiems:
2. Mo mutonormoes Tuclustion of prices;

3, Wide information of prices: sl

YOWils Woulss 1R, Larbwcy i Aot Eafoeeewend Thoary amd Pracries, 300 Wiasiin
Cosmrrrioes Law ann Boodiowiica Bovw Q2007 WipSpuper.ssm.oomiscl 3560 devw
AbaFly A hecTm e id=d 56087,
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4. Product homogeneity smong cartel individuals at each point in the cir-
culaiion cham,

As 0 resull, the focus of the per se rule fir essessing hard-core cariel behas-
iour Is solely on wWikther specific conduct ocoorred. In view of its detrimensal
effect an competition and Inek of redeerming economic value, hard-core cartel
formation s per se illegal in mokiple jursdictions

THE INDIAN LENIENCY REGIME: A SNAIL'S WALK?

The Indian Competition Act, 2002 characterices o cortel os “wn assovia-
siun wf producers, sellees, distribators, traders, o wervice providees wite, by
agreenneinl aneongst thewiselves, Hmdr, conteal, #F aftenpt fo rogulaie the pro-
duction, distribution, sale, or pricing of, ar trade in, gosds or the provision
of services.™

The Act proceeds 1o firkid prangements that sre arti-competitive and will
cause an appreciable adverse effect on competition.? “These iRCarparuie Agee-
ments thot, straightforwordly or in & rocrsdabout wiy, decide sale prices, alls-
cate o geographical wrea of production, lead to big rigging. and regulnte o
limit production, supply, etc® Section X3) of the Aet prechades cartelinudion in
ulmoat all circumstances. A comparable regime is followed Beross mimeroes
Jurisdictions, like the United States snd the European Union.

Cartels are by definition secrel snd due o technicalities, competition
wrthorsties around the world must devote their significant resources to locating
and dismantling cartels, Competition law oixes throughout the wodd evinee
thut circumstantial evidence cannot be relicd on simply for the identification
of cartels. Il is & well-cstablishid principle in the Uniled States th mierely
unilogous bebavior that 3 tn tune with fair compedition, with ne other dadg to
substantiate as much, would be inadequate fo sustain even the presumiplion of
conspirncy.” This implies that circumstantial evidence should be substantjated
wilh direct evidenge?

Furthermore, so far as the EU is concerned, it acknonwledges the right of
the economic operators o eonfirm Judiciowsly to the prevailing and -antici-
pated behavior of their competitors and in that aspéet, the Europenn Coust of
Justice opined that “parailel conduct cannot be regarded as establivhing proaf’

Commpetition Agl, 2002, 20, Mo, L2, Aeis ol Parlinmend, 2002 {Indis),

Uimpeiition Aci, 2102, 81, N, 12, Acis of Palisment, 2002 {lidial,

o Competiton Act, 2002, 833, No. 12, Aets of Pacliserst, 2002 (Indin),

T Matashitn Elspirle Indusrial Ca Lid, v, Zenith Radie Ciarpn., 1988 500 el i 175 50 &1
A4 L K 200 538 ¢ 475 LS 574 {1980),

Y HEomkest Ferliizer, fno v Potosh Faskaiclhiewsm, 03 F 3 HEH B Cin 20000,
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e Eosceriadin wtlany ‘concarimiton comtitntes e oty plovsiie @xplang i
Jar neeh condes™®

In India, the CC1 was peimarily of the ideology that carfels cannot be estab-
lished withom the presence of direct evidence™ Howewver, the CC1 eventunlly
departed from this position and relied solely on circumstantial evidence, whilke
direst evidence wis comphetely imccessible)) Thot being the cass, the CC1
opaned that “IF direct cvidesce & kot preseir, but cfrcamstantial evidemce [
Jratmes S marke! comipetiile o, the Commizsion will fake cogwizance of e
parine, ™™ &g a result, the position has eroded over time, approsching e “Til-
mice of probability™ tesl. Thereby meaning thot the CCL i expected 10 use the
“rule of reason” to deckde whether or mol andgresment 15 anli=Gompelitive

Amnesiy/enmiency progrimmes are widely regarded a5 one of the mosl
effective sirategies to discover cartels. These schemes are designed 1o encour-
ape cartel members 10 comiess, thereby creating o “race fie confgssinns™ and
mssisting competition officers, and m exchange, hey incentivize ong of 8 fow
more whisthebbowers with consaderably reduced fines as comprred o other car-
1zl members.” 5

T AL Ablseiim Osakeyhind v, Eﬂmn|m'|q-|1 o il Fupgean Cammunnties, P'J:Ll:li'l]_!l:'ﬂ?ﬂ:u!:ﬂ,.
[TUGT} ECR LD STRaT

¥ iConwamer Ondine Foundateon v, Tata Sky Lial., 2001 SCT Ol ©CF 12

W i lders Assn, ol lisls v Cemesd Manolbeiorens' Assn, 2006 SCC OnLine OO0 46 @ 202
U LE 620 0
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The wlen has been estensively bormovwed from the Prisoner®s Dilesmmo
iy,

THE DECISIIN MATHIX

Prisoner's D lonimnat

Profvunster: Merr )il M, Flood & Melvin Dinesber (Rand Cosperstion, 1956

I was bater formalized aisd nomed by Cansdinn mathernatician, Albert William
Tucker. The presoner's dilsming bagically providos o amewark for understonding
how bo strikie o halance betwesn conperation nnd competition and i&a eeeful toal
far slrategic decisionmaking. Thismodel i the backgeoond of o sueessfil lenisncy
program, [tsuits better in un oligopaly market for example, there is 4 fieree dvaliy
bhetwzen Coca-Cola (KO} and PepstCo (FEP) in soft drinks and Home Depat {HDY
versus Lowe's ([ LOW] in bulldng supplies

I"pissmur 1 Sinys Sileni
PPrissomer B Betrays

i"rlasmer A Siays Silend
Bixth serve & monihs
Frisancr A serves 10y
Prisener I¥ poes frea

Frisoner A Botrays

Frisomer Baerves 1y
Mrasomer A goes free
Brath gerve 5 yrs

Sawrce: Ulelch Bliwm, Sieole Seeinat, Michmae! Velting, (i thie Barioals af
Lemicncy Mrograms; 4 Gaare Frooveticul Anatysiy, Faropean Jowrnad of L &
Ecanunicy (2600}

Betraynl heeomies the dominnni strutegy as a mtional player will chooe 1o betray
owing tosmulker risk (e, 5 yrs Instesd of 10 yrs in prison) and greater reword (Le.,
s oul i jail free thanserving & montha).

These programmes, which were first implemented in (he United States in
1978, ullow corporateons or people implicated in illicit cartel activity 1o reap
amnesty o exchange fx coming forward and denouncing the cartel™ The
US amnesty program was revised in 1993 1o provide firms with more initin-
tives and greater incentives o ssoginle with the Antitrust Division: the “first
tnformant” rule today assures ammesty (o the first reporting firm, wherens
the “post investigation smnesty™ regime enables the fizst informant 10 remain

“ Ghosal, Vivek oml %okl D Danicl, Pediep dnnovotlone:  Polileal Prflsemens  aml
Ciarted Srveenthiny, CESifo Werking Mfaper Mo, 5543 (20051 hbps\wwwecinsbon.eu'hii-
etream. 9] 250 Lireeilin. wipd 543 mdF,
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ediggible even after am investigation las staried in earnest” This achicvemeni
haz. prompted 0 number of middle- and lewancome couniries 1 implemend
their own lenieney schemes. However, thie mere presence of legislution does
not imply that & country would peofit from incressed competition unless il
has been properly exccuted with chear rules and enforcement capabilities. Mr
Fernando de Muogalhdes Furlan, Commissioner and Acting Chair of Conseiho
da Defesa Eeondmtes (CADE), Brazil, échoed these sentiments, stating thal an
effactive laniency programme requires

a. predictablity of procedures,
h. protection of leskency applicants” identities and dats, and
o, & high risk of cartel detection @avd punishment. ™

INSTITUTION OF INDIAN LENIENCY REGIME

The Indisn keniency programme. i specified in (he Competition: Act, 20072
(4 44), which must be read in conjunction with the Competition Commission of
Indin (Lesser Penalty) Regulations, 2009, In Indis. cariels have flourished pri-
manly because there existed no effective watcheog until the CC1 wis consti-
tuted and tasked 1o get behind such carteds. It ruised a clurion plea to institue
a lemenvy negime afler the coment cartel case was discovered and 11 cement
companies were ticketed for o whopping monetary penalty of INR 6307 crore.”
Any of the instances listed in Section 33) of (he Act are embraced by the leni-
ency programme. In essence, the Lesser Penalty Regulations outline:

* Eligitility requisites lor o leniency application;

A aliding svake of leniency for sdministrative penalties; ind
= The procedure for securing marker status,

The details of o lemiency application

Confidentinlity-related provisions

The leniency programme is accessible o enterprises andfor individunis
that asserl thedr imvalvement n a cartel to the CCT and assist with subsequent
examimation, For cariel condwcl, there 5 no criminal charge in Indin, The
leniency regime solely applies to the administrative Tiability levied on cortel
participanis.

" Ehijun Chn and Patrick Rey, On the Design of Lentency Progeans, 1TDE] Working Prpers
M. 452 420607}, btk peftdei nfaes defanlefilesfmedimstilie by voy lmicy v2pdf
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Mhe CC1 amended the Lesser Penulty Repulations in Augusi 2017 in
strengthen ond streamling its leniency progmmme by nttracting better-qual-
ity evidence through leaiency, dnd this had furreaching consegquences for the
Indian leniency regime. The amended regulations addressed some of the sub-
santive issues foced by the indusiry,

CCI (LESSER PENALTY)} AMENDMENT
REGULATIONS, 2017- HIGHLIGHTS

* An inclusive definition of “epplicemt” and “party’, W include
imaividunls,

* Timelines: leniency applicants sre now given a [5-loy window from the
daie of receipt of commumication from the OCT 1o mark their priority
L{Rig]

* Marker system changed: subsequent applicams sre now granted a
reduction of 30%. In the Pune Municipal Corporation case™, the CCI
awarded the foorth applicant the privilege of a permaliy reduction, but
the fifth and sixth applicants were dénied cutsthe beneil sinee their dis-
chosures offered no substance to the CCT's inguiry {(Suo Moty Case Mo,
04 of 2016).

= Confideniality regarding the identity of the applicant and the confl-
dential infrmation submited under Regulation 6§ of the Lesser Penalty
Regulations, dilmed, grams the Director Oeneral the fexibiliy to dis-
Glose such information we odher prties oo on ndditional ground.

* Limiting the information requirement in respest of the volume of busi-
ness affected by the alleged cartel io India,

Ax af April 1, 2022, oaly 15 cases had been devided under the lenicney
provisions of the Competiion Acl. In 2022, the Indinn Commission’s compe-
tition strategy wes overhmled in tanden with “conventional™ eompetition law
enforcement, Additional clarification on the. follewing competition law con-
piments, namely verlical, social, snd digital, 1= now available, with further
fine-tuning expected in 2023, The yvear 2022 demonstrated thei Indian Prime
Minister Shri Narendrn Modi was correct when he claimed, “ndla 5 conrin-
nonealy meveking aheod with holiveie effocts foensed on all-rourd amd iacfusive
develnpment. We have sorfved eonitontly for governmrce thed i professioma
ied pracess-driven.” Remarkshly, the compatition policy pendulum hns swang
From regulation o enforcement rather swiftly.

. llﬂﬂhﬂilmlﬂ-]ﬂlﬁﬂf b, 1 wistl 28 of 200N ol Pane Mankcipal Corpm, for Sl Wasie
Frocessing Inre, TH B ST Cnline OCL 44
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Indead, this vear has been full of ocion, Febrmary was witness o this G-
mng case thot showeased n Inck of enforcement mechanion for ihe cease-
ond-ddesisl orders of (he commission. In terms of Section 27%a) of the Act, the
Commission cirested the Domper Trook Union and  Mr Konwor Baj Simgh,
who was held lable under Section 48 of the Ast to cesse ond desist in (he
future from indulging in prachices wihich heve been found in the present order
iy e in contravention of the provisions ol Section 3 of the Aet ™

Separately, in another maor shaft tor Indias memger control regime, the
Government of India extended the wvalidity of the de minimis (also known
as smmall target) exemphion for andther 3 vemres, e, ontd March 29 2027,
vin a notification published on March 16, 2022.* Then, on April 8, 2022, the
Commission notified the public of amendmests o the process of reviewing
confidentinlity woder Regalation 35 of the Competation Commissson of Indis
{Creneral) Regulations, 20097 The amesdments aim o dreambine the proce-
dure of ssserfing confidentiality over information provided o the CCLL In o
welvome move, the Commission has publisted the revisad foomal ol Fom 10
{long form}) o notify reporiable ransactions

For decades, tax evasion and avoidanee have robbed our governments of
valunble resources. And the situation has gotten worse over lime as people and
wompimics. have become more adept al exploiting ax loophales and nconsass
encies metoss borders. Taxation §s important 1o the comtemporary democratic
siule, heeping this in mind, b way of o notification dofed November 23, 2027,
the GOT has empowered the CCLounder section 7 of the Act of 2002, 6 take
charge of matters relating 1o the anti-profiteering provisions of (he Centeal
Goods and Services Tax Acl, 2047, Empowering CCI to examine cases for
adherenes o anti-profileering provisions is likely to bring in more fronsporency
in the propesdings, considering % expertise in hondling consumer inleresi-re-
lated matters and the proper Bitigation mechanism. The NAA was constited
a5 a statutory authority undes Section 171 of the CGST Aot to treck oml oom-
hat any unfair profiteering by GST-registered sellers and to ease the seamless
passing on of any GST rate reductions (o consumers.

August 2022 is also crucial for evolution of jurisprodence of Tndian compe-
fition baw regime, ds [ ot onby witnessed. the poblication of the Amendment
Bill bt also uncoversd certwin significant developments. As a resuli, the vie-
fory wgimst Bag Tech und the modifications to the competiion lmw svstem will
surely stick oul in the meémory of 1his year.

" C) Durd Legistion Lad, w Al Meihers o' Dumper asd Dumper Troek Ui 2002 800
UinLime (22,

= Loeareinioe Cosavesiod o Inma, hipssieel povinseombBimatjon el -lnimaveck nalificatioes
(lmal wimited Feb, 28, 2834
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In 2022, inc o notuble develepment, the CCI pmended the CC1 (General)
Regulations 2009 amd introdued the proviston for setting up & confidentinbity
ring. Bubpect 1o the parties submilting the necessary undertakings, the CCT can
establish o confidentiality ring comprised of authorised represematives of the
parties who can access the confidential case records; including the confiden-
tinl version of the DG investigation report. This development s in ling ‘with
the practice followed in jurisdictions like the EU and the UK. During the past
wear, in addinon 1o the bill and confidentinlity ring there have been some ki
decisions pertaining to cartel enforcement in India.

In February 2022, the Commission found tyre manufacturers wmd their trade
pespeiation, the Auomative Tvre Monufecturers” Association (ATMAL inglud-
ing their office bearers, guilty of cartelization for imcreasing the price of oross-
ply and bias tyre variants sold by each of them in the replucement smarckel and
for limiting and controlling production and supply in that market in 2011-12, in
viokiion of Section 3(3) of the Act”

Cartel jurisprudence in Indin has alse seen the CCl oddress the wea of
the “single economic catity™ in various instonces, Thig ides s poarticularly
poignant eonsidering the presence of vanous conglomeries in India a num-
ber of husinesses may petentiolly b part of the sme “group” as mendioned in
Section 5 explanatien {B),

The Single Economse Entity theory ihérefore defermines whether related
entities (ssch as a parenl and sebsidiary o 8 pumber of subsidinrics of the
same parent} should be regarded a single entity for the purposes of Section 1
and can thus claim joint leniency, or whether they shoukd be deemed idepend-
ent ¢nidifes with ihe potential to collude in breach of Seciion J, necessitaling
the submission of separate leniency claima.

Initally, the CCIs consideration of the Single Ecomomie Bntity (heory
was superficitl and had minimal precedent relevance. The CC1 seemd 1o havie
deemed entities that were part of the same “group™ to be a Single Economc
Entity witheut considering the necessity 1o prove factual control,

For the first time, the CC1 deali with the netion of o "siagh wcconomic
entity” while imvestigating the presence of an anticompetitive verticnl agree-
mient in Leprborghing care™

a Fer Sdindmry of Corpearcie Affices el dprdln Tiren, Reltsenoe Case Mo OF of 2088
U Fyelusdve Metoes P Lid, v Automahili Lambonghimi 504, 2003 S0 Uil e L
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In an mtrgwng twist, the CC1 abandoned s earlier approach in fnsitrence
Clmpanies cave.™ The CCL fined fouir public sector insurance companies for
bid-rigging, all of which were completely owned subsidiaries of the central
government managed by the Ministry of Finanee (MOF). The Commission
held that the insurince companies did nol eonstitute & 'single econamic entily”,

The Competition commission ruled in fanuary 2022 that four muaritime
transport comparies hid carlelized the provision of maritime motor vehicle
Iransport services to automohile onginal equipment manufaciurers slong dis-
Ll roules {Suo Motu Case No 10 of 2004). The above stance was sirenpth-
ened in April 2022 in o matter involving cariclisation in the bidding process
for the purchase of certain high-perfonmance polyamide bushes ard sel-lubri-
cating polyester resin bushes by the Morth Western Railway (Reference Case
Mo 3 of 2018), in which the CC1 assigned distinet marker status w0 two lirms
despite the fact thal they belonged to the same group

The single entity doctring in the United States shiclds business units from
antitrust fines, The 1984 rulng in Copperweld case®™ by the US. Suprene
Court best illustrates (he jdea of o single entity, The Supreore Courd ruled that
o parent corporation and it wholly owned subsidiscy were 2 single entity,

The LL5. Supreme Courl reconsidered and clarified its approach in the sip
mificont 20100 Amertean Needle case® after conflicting jurisprudentinl inter-
pretations on the definition of & single entity. American Needle did not reject
Copperweld expressly, but revised its position to offer a rule of reason less
rather than & per s¢ approgch 1o associited corporations.

In EU law, single entity analysis i embedded within a broader *underiak-
Ing” framework,

It is worth noting that

O February B, 2023, the Ministry of Corporate Affsirs, Government of
liedian (MCA} recommended revisions 1o the Competition (Amendment] Hiil,
2022 (CABRID, which was presented in the Indian Pardiament in Augns 2077
to provide incrémental improvements to the Competition Aet, 2402, After

# Coriglivntiom by Publke Secber Tnsuranee Companies |s Riuging the Dids Submkied in
Response io Tenders Floated by the Gooernment of Keraln’ for Seloctisg Insirsnes Sorvice
Provider for Rmihiviys Swasihya Bima Yeina (o re, 2009 SO0 Opline ©C1 205 The
COMEAT uphehl thy finding of bid-ngging on uppnl bt the penaldty wos modified (Appeal
Mo, Bl sy

= Copperwold Curgm v Snkeptodencn Thi Compn., 1984 SC0 Onling LIS SC 147 £l L Bd 34
628 407 LIS 5119840 W 5 02T

* Amesbeo Needle, I v Nobhweal Foodtbal! Lesgpue, 2000 SO0 Onlne U8 %C 53 0 950 118
RS C200 ;M5 G 2206,
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consilernbion of the Standing Committes’s sugpeationg, the MOA s now
miroduced further sevigtons o CARZ2 in order te being ot the Competition
(Amendment) Bill, 2023, (CARX CABM k scheduled fie dehate ehuring s
Indion Porliament’s curvent Budget Ssssion

LENIENCY EXFERIENCE OF
DIFFERENT JURISDICTIONS

The nsajotily of nations scross the globe have implemented & leniency pro-
gramme, afbedt 1 differs in several ways, Each country has created its own
leniency paliey, wihich is influgnced by wealthy countries such as the United
States and the Furcpean Union. A few countries with their respective cariel
supctions and leniency progrommes o dismantle cartels are Tisted below:

Leniency Program in USA

The Shurman Aol of 1590, a8 amended by the Clayion Aot establishes the
fundamental concepts of antifrust in the United States, The Leniency Program
8 the cornersione of the Antitrust Division's cartel enforcement regime The
Department of Jstice (Dal) is the primary body responsible for carrying out
mvestigatons of cartel activities following the principles. of Sherman Antitrust
Act, T8 {the Acl) as ils buse of investigation. It defines cartel ax both a erim-
nal nnd & civil offence inder section 1 and section 4 respectively, The 1S
leniency programmes consists of two policizs:

L The Corporate Leniemcy Policy or Ammesly Programme, which was
first, imtroduced in 1978 and revised in 1993

2. The Individual Lemiency Policy or Leniency Policy, which wos intm-
duged in 1994,

Under 118, federal anlitrust lows, corporations and individunls may ineur
severe Civil and criminal penalties. Section 1 of the Sherman Aot provides that,
“every contracl, combination, in the form of frust or otherwise, or conspiraey,
in restraint of trade or commerce among the several Sldes, or with foneign
nations,” Sectin 4 of the Clayton Act enables privale parties to bring eivil
action for demages cawsed because of Sherman act viedations. However, section
| of the Act does nal anywhere express as to which violations are criminal in
nature and which are civil in nature. For this the Antisrest division has aowell
drafted policy regarding the criminal indictment for the cases of per se viola-
tions of section 1. The Antitrust Division’s Corpotate Leniency Policy offers
fw types of leniency:

1, TYPE A: Applicable only when Dol has mot procured the relevant
information  [rom an cutside source before the commencement of
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mvestigation, or when the company termimates iis participation. befre
the investigntion ele

3 TYPE B: Apphcable wlen investigation has begun ond DY already
postess the ralovant inforination

Revemt wpdates fo the Divistomn’y Froquently Axked (hestfons emphasized
thitl these indivihanly will not be protected if they de not Mully coopersie with
the Division's investigation.™ In that evenl, these parties will be “struck our™
of the letier of conditimal leniency. Paragraph 4 of the model corporabe sondi-
tional leniency etter™ details the specilic conditivns fir keniency protection Tir
directors, officers and emplayees,

Former directors, officials, nnd employees of @ corporation thal nequires
leniency ‘are presumprively harred Srom wny gram of corporaie lenienes, he
Antitrust Division declored in Janwary 2017, Previous 10 this declaration, he
Mhvigion mnintained that it was under o respronisibility 1o offer relazstion 1o
former directors, officers, gr cinployees,

The Leniency Plus Program, also recognized 85 the Ammesty  Plus
Progmm, has been a significant component of investigative leads for the
Division™ Leniency Plus is accessible o a corporation th cannot plead feni-
ency for n eonspiraey now under vestigntion {the A consplracy) hut discovers
peool of a secend conspiracy (the B conspirncy ) that the Division is unawaore of
during s ovwn inlernsl inguiry. The Division will nonetheles proposes 1o the
sentencing court thet the corporation get o significant reduction for its partici-
pation in the' A conspirscy on pecount of is enoperation in the B investigaiion,
even though the final decision for the sentence reats with the Lo,

Penalty Plus = the convesse of Leniency Plus. I the Division later learns
of @ conspiracy in 2 new market and the eorporation was cither fgmorand of
the second eonspirscy or fiiled to nob Fy the Division, then Penalty Plus resuls
i enhanced sentencing for the corperstion far the consgimgy In the original
market.

In Unired Stste v. Bridgestons, the Division evalugted an enhanced fime for
the defendant's fiilure 1o reves) g parallel conspiracy while pleading gully w
B previous conspiracy. In this matter, the Division obseryed that Bridgestione’s

T DK, Frequently Asked uestions Eegamding the Anilirmi DHviskoss Lenianay Program and
Model Eeniiency Letters (Moy, 149, 200, upsdated Jan. 26, 00T o Cuestion 72,

B The Madel Csrporsts Coedlibonml Leniency Letter, wowenjusklio goviioipage Te 1112590
duwnbosd | laat visiesd Feb, 25 2003

=IO Freguently. Asked eerdions Hepording the Acaiirust [vlskin Lememey 'rugram aril
Muded Leniengy Letters (Miv 1% 300K, updated Jan, %, W57 o Queiilisn 24

¥ D0, Preguently Asked Questions Feganfing dhe Anmnest Divisioss Lenieney: Program unil
Pinkl Leniency [ ot { Mav. 19, 2008, opdated Jmo. T8, AT} Cmestion 8.
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fmlure to repart its involvement m a second cartel at the time it pleaded guilty
10 @ PEEN COnpiFacY Concerming marine hodes wis an sggruvating ekement in
the LISS425 million fine imposed,

[n 202, the DO anmounced et the Procorement Collusion Sirtke Force
woatld focus on wlentifving ary collusive peactices of onganisitions and
incdividuals?

The Division grants only ooe kenlency application per conspiracy, and while
thi murker is in effect, no other company con “leopdog”™ the applicant that has
the marker, The Antitrust Division's policy has always heen to treat this infor
mition as confidential withoul agreement with the applicant, prior disglosure
by the spplicont, or by order of & court,"

Lenkency Regime of Philippine

Sectiom 35 of the Philippme Competition Act, otherwise known o (he
Republhic Act Na. 10667, empowers: the Competition Commiszsion of Philipmime
(“PCC™ 1o develop u Leniency Program for o party to on msi-comipeti-
five mereemienl as specified in Secton 14 ond 1406} of the BCAM (On 27
Dcember 2008, the PCC pablished the “Rules of the Lenicncy Progrmm of the
Philipping Competition Commission”,

The PCA and its Rules permit any entity thot fakes an interest or took por
in mn infringement of Section 120a) or 144} thereof e, price-fxing, bd-rig-
g, cutpl lmitation, and markel allocatson, to benefit from “leniency™ in the
pattern of gither:

g, lmmunity Trom prosecutlon; o

b, Exemplion, waiver, or redustion of fines in return for the conscosuaal
disclosure of information concermmg such violofion. subsect 0 cerlain
mecpuiremenis.™

Tie U Syangs Direisnhn or Keanciy, Bemoooees Toer, Aamive o Pooan Goesy o
Freor Fooso s Simowenen. Poome Bestaiim o LS Cages limpestwww jualive. pouops! il
Iapldpestone-carp-agrdys-plead-guilty-price-fising-outomabile - parts:nsialled-us- corsd:- -
texi=fridgestone Y00 orp S 1S 2 a2 0 Tok yor 20 Dieparrme kS ol Fnatic e 20
il Ve,

o Willlam “uE,hEE & LHE, Carpesilo, Satement Bofore the Ormnnrioe oo the iy D
Siorey Sewode (20200 hitpstheeww isdicinry semie gowimaied s e Hughes-Cepenints 20
Tzalmnamy. pedl.

4 W), Fregquenthe Asked Chestions Regending the Antliras ivigon's Lenkenoy Program amd

lealed T enicnuy bensrs (P 19, 2008, apstansd Jun, 2h, 2307} ol Qrucstion 35

Movirea Cusimermicsl Cosisesaon, Lishiosor Procioass, hitpeedsaos pliscgse philenlence-op

plicariond {lasl wisited Feb, 28, 20234

® Rules o the Lenignoy Program al the Philippive Compeithm Comesleson, §1, Republie Ag)

Mo, [GeAT,
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For ach repurial infraction, the PCC will ealy allow one person (o henefit
from immunkly from soit and a reduction (o fises. 15 the fimt eligible enterprise
is omly given o reduction in fines, the subsequent entity may also be accorded
immunity from prosecution provided the Marker Beguest Form wag submitted
prior to the initiation of the fac-finding or Preliminary Inguiry, or g the PCCs
prerogative il the Markes Request Form was presented just after start of the
lact-finding o Prelimisary Tnguiry,” Likewise, an entity that is nof gualitied
for exemption from lawsull may be evaluated for sdministrative fine redue-
ticw. The PCC may even extend Conditional Lenjency provided that the enily
comdinued o work in concert with the POC until the conelosion ol any and all
administrative and civil lawsuiis filed by the POC

By sccking o “Marker™ from i PCC, mny entity, or any present or ok
mer director, offices, trustee, partoer, employce, or agent of a juridicsl entity,
whe may be accountable for vidations of Scctions iy and 1406) of the PCA,
may petition for leniency. This Marker safeguards the entity’s position in the
Program's applicamt queve, There 13 no charge for =uch a reguest. Following
thet, the subpect entity is given a 30-day period to gather and submit informa-
tron ond proof. The ayprivved entlty may submil an appeal with the Lemiency
Appenls Commitiee il the Leniency Commitlee denies an application for leni-
engy or revokes a conditional lenfency grunt. "™

The success of the PCCY Lenicncy Program will inhibit the foemation of
new cariels while alao wssisting in the detection amd prosccution of current
o,

Leniency Replme of Uk

The Competition Act 1998 and the Enterprise Act 2002 are the two majr
picces of statutory legislation in the United Kingdom that vegubsles caricd
sctivity (both as amended), The civil offence for enterprises is established out
in Section 2 of the Competition Act of 1998, while the criminal penalty for
inelrviduals is spelled out in Section 188 of the Enterprise Act of 2002,

When administering the Chapter | prohibation to behaviour that may affect
comnmerce between EU member states uitil the conclusion of the trunsitional
period under the Brexil arrangement, the Competition and Markets Autharity
CMATY had to apply Article 101 of the Trealy on the Functioning of the

" Rules of |t Loniungy Program of the Mhilippine Competilon Commbsaing, §, Repehlic Act
Mo, HNGGT.

" Rules of the Lemieney Program of the Philipnine Conipetition Commission, $500), Repubfic
At Mo TOSET,

® Rules of the Lenioy Prgrem o the Phifippioe Competition ©oenmishon, 8, Republic Ac)
P, IHIGRT.
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Funpean Limboie, ™ The CMA vwill ma Img:[' |=u:||:||-u:.' Article 101 TFEL ami o
will no bonger be obligated 1o Regulndion 172003 now, az the tesnsitional period
fues expired The Chapler | probibitein seems o be the only lepul foundation
for e CMA to indtiale cartel peoesedings.

The civil prohibition = enforesd by the OMA. plong with other seotors|
repulstory sueh a4 the Office of Communoations and the Gre and Electriciy
Market Authority® Joining competition -authorities. in the United States, Mew
Zealund, wnd other countries, the CMA is o sipostery tooo Mubtifsteral Mustusl
Ansistance ond Cooperption Fromiewnrk, S unless the lemiency applicamt has
ppreed (oo waiver of confidentiality, information provided ns part of g leneney
ppplication will not be exchanged with o-foreign ngency,

Certam agreements connected to the producthion oc treading of agnenl-
furnl products are esempl from e limits of the Chapter | prohibition unsder
the Competition Act, Tickeling schemes for publio transportation are likewise
exempled, IF the Seervefary of State 4 safiafied, adeitional eptegories of ngres-
ment muy he excluded, For example, certain aections of the competilion rules
wiene supended in W21 dus to fuel and CO2 apply prohlems, "

The CHfeee of Fair Trp.di.ng {CET) puhlir.n.ﬁ:rn. “Applicateoms for leniency wnd
isa-action i corlel cases,” relensed in .IuI:,r 2013 fadoptad by the CMA), and the
neldendum do this publiction, *Addendum to OFTI95] daied 24 Seplember
H, shich pltrll.nh'ls 1o AW Imi.:m::,' |'|:||1|_ichli-|:ﬂ'li gubsmitted on or after this
e, |1u'ni.-i-|.ir. Eisr muli i'p]l: kinel= ul:"'nﬂlli:nl'inn achamag ™

L. Type A: The apphican must be the insugural upplicant, and the CMA
musl mel have undertaken a previous inguiry. The evidense revenled
mausl be suflicient for the CMA 1o coanplete o credible inguiry, nmd the
cmpany/individuals engaged need 10 provide all nelevant details, gocept
cartel participation, cooperate with the CMA, and remounce cartel par-
cipation. Applicants that meet this standard will be accorded corporade
immunity (o fing}, blunkel exemption from criminal prosecution for
asgisting current of feemer individun] employeesfolficers, and protection
fromn director disgualificiten, Applicans who coerced competing enter-
prises to emter the cirel are nod eligible for Type A immunity.

% Dol Begebition (EC) Nee B300% of Dec. L, 2002 on the saplenweatation ol the iaks on
commpetition lnid down in ore. 81 oeed 52 ol e EC Tresty.

Ui infurmaton Nobe, Arrovgeserts o e Horling of Leodeecy Appdicarions i i
gl Spotarr 201 Th

LN Crivees Sboer-Tevam Capintition. Keaipilon fe Morin o DO Snotwirep dunid Seedp. Cruined,
RELTEHY, |'I.I.I:|:I'I;|'|"||l1||'h’.mﬂﬂh.mﬂfm:ﬁruk."ukrghnhMMMﬂhHHEI'IH'I:!.'II'I-I'IH'“-
coliindustr-amid-supply-crunch-2021-10-01/ | lag wisibed Feb, 18, 2T

' DMlice of Fair Trding, Appiicotione e Seafvecy ol Wo=dohioa gy Caevel Crores: GET
Deduiled Grddmee oo e Pricimber cwel’ Orovess (20031 hitpadasseespuldishing servico god
ik fporvarmmest/ g o sl iy ot o e e e migae sl fala i la AR TIOF TS, pd F
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Type B: The applicant mest be the first o initiage an application in o
previously concucted Davestigatson, The information supphied st be of
mjor sgnificance o the imvestigation, and the applicant mwst satisfy all
of the osther Type A stundords, Discretionary corporate immunity from
fimancial pepsltics or peroentage fine reductions will be secessible 1o the
applicont. [ndividual employees and directors who cooperate with ihe
investigation may be offered diserctionnry immunity from criminal trial
C“blanket” mmunety], If corporate immumity or a leniency reduction is
approved, directors moy be immune from . disqualification, Applicants
who compelled other enterprises to join the cartel pre oot eligible. for
Type B lenigncyGmmunity,

3. Type € Applicanta who are cosrcers anddor weren®L the first 1o seek,
regordiess of whether there 5 0 preor invesbigation, arc cligible. The
information must be meaningful o the investigation. Applicants
will receive a potentinl fine reduction of up fo 3% ond discretionary
mmmunity From eriminal charges for specifie participants, which will
be bargained ppon with the CMA, 1f a corporate keniency redoctron is
pranted, director disgualification protection is available,

As a corollary, in an attempt 10 *perfect” a marker for Type A inmunity,
ihe claimant must chsclose all available details o the CMA, providing o sulfi-
cient foundativn for a credible imvestigntion, Applicants seeking tvpe B immu-
ity lemency of type C leniency muost furnish oll necessary docwmenintion to
add econsiderable value fo the CMA investigation and genuimely advoance it

The CMA fined a sumber of dorporationd o toial of E260 million in July
2021 for competition mlfrections involving the sale of hydrodoriizong whleis,
miably excessive pricing mnd morket sharing arrngemcss '

Furthermore, the UK government released a consultation an revamping
competition and consumer policy in July 20219 Ad part of matiers vader con-
sideration, the government s soliciling Redbock on the merits of providing
holders with full profection in the public enforcement process (eg., immunity
granted by the CMA), along with on smmunity from Tability fr private claims
for damomes caused by the cariel,

 Pountzakakos, Koand Bowland, P Coampettiinn Liw e the Pl Secrr - Develapmisan
ool Winw fo Come i 22 (IOT), hiipetveswmondag, com fukamiieg s-ei-ciompeti-
Lron=+ 11601 TRcompetition-liw-i - he-pharmascctor-developmvonl é-and -what 3% -t cime
o el hae

0w UK,  Camewltonims  dhtvcose Refrming  Compeslm el Comner Paliey,

hEpsiiwew s pnvakigovernmentconsufiationsre frmisg-compeiiim-ail-comismer-pedicy
{last visiied Feh, 28, 2023)
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CONCLUDING REMARKS

The stated objective of competition law is 1@ net oely inhibit wetivities e
e detrimental 1o competition but also foster and perpetunle competition |
markets, safegunrd the interests of the public, und secure trade frieedom, The
same sentiment {5 cchoed i India's leniency regime, which embraces vio-
lations of Section 3 of the Act and even infringements of Section 3(3) while
remaining commitied to the ot aim of carlel detection, enticing cartel memn-
bers, and applicant confidentinlity, To aocomplish these metleulows ends, ihis
law must not only uphold its theoretical tenets bat alss replize thal i entices
cartel members 10 network with the govertiment by making the procedre
applicant-friendly and non-cuimberscme.

Mevertheless, readers can argue that tisdanys antitrast law in terms of cariels
bt tramsitioned progressively from the days of vaguely defined provisions of
the MRTP Act. However, it would be fair to mention that dia has a bong wiry
1o g0 before it con be claimed to passess o robust and pobent cartel detection
atd enforcement repime.

* Funbennore, arens fike the satisfaciion of the CCI ind what sccomimts
for » significam disclosure are lefi Epen o interpretstion.

* Likewise, as previcasly noted, there appears W be n great disparity in
thie arders sanctioned by the CCT in terms af the priposition employed,
Iaterestingly, there has also been an instunce where o cartgl allegaiim
wak radsed in o lenicncy application, and the O disregarded the churpe
an the grounds that there was no evidence 10 prove that the sctivities
wetd enegubed, resulting ina corel.

Keepingt aside the irregular principles outlined above, whal is alss warth
moting is CCl'% model of extending a greater of even tolal wiiver of penalty in
cises where the applicants’ disclosure cither empowers CCL do build 5 prima
facie judgment sbout the cartel o aids CCT in realizing the presence of o
ciriel

While the carly leniency rulings lacked certainty and régularity, the 2007
Amendment 1o the Regulation is indeed s mapr impetus, The Amendment
intends t sdvance the value of the leniency policy o mdividual employees,
wha coubd be found liable for the vielation and be sunetioned in their individ-
utl capacity under Scction 48 of the Act. The sholition of the. Hmitad inirker
=VElem s noeleworthy since H could conceivably perevent enlerprises [Tom pro-
Viding information as they would have 1o encouster the risk of presenting
sel-incoiminuting evedence of cartel Interaction withaut the clanty of being
ome oF the first theoe markers for lenicney.
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While the 2023 Bill pddressed industry concerns aboat the previous Bill,
its nelusion of provisions concerming the computation of penaliy an global
tmrnover and mens res in corel cased canght the legel and business com-
munities off guard, os they were incorpornfed withont soliefiing inpar from
stokeholders, Industry miy now breathe a gigh of reliel after the government
reporiedly ggreed to o perlismentary panel's recommendation - enable cartels
iy choose the setilement scheme under he Competition Amendment Bill

The Parliamertary Committae on Finance proposed placing cariels in the
spectrum for settlement "oy o realistic recourse 1o the entive process.” The
Bill would aleo allow o party 1o withdrmw o marker. The Bill notably envisions
i “lewmicucy plav®™ mechanism, which would allow o party o reveal another
cartel i exchange for & reduction in pennliy G both cartels,

Ovwerall, the Bill is 1 major development that will modernise Indumn compie
fition huw vegime. Yed, in order for the revicions w be applied approprintely, the
Commizsion will need 1o provide detailed regalations und guidefines

Ini conclizion, the proposed modificoions 1o the len jency regime, a5 well a5
the adoption of ssttlements snd commitments, would need well-planned Titiga-
lion steategy for behaviowral disputes. [t remsins to be seen how the reforms
will take shape and develop.




CROSS-BORDER INSOLVENCY IN
INDIA: A CRITICAL ANALYSIS

—Pratiti Nayak® & Ipsita Das™

ABSTRACT

Ax the warld becomes more infercommecred,  cross-hovdar rade
by imcressed due fo clunges I the busfness sector, Thinds 1o
globalization, businesses aperating in muitiple copnries can aow
ergege bn commerce with multinational corpormiions, Mowever, the
CEWIR-I0 pandemic has added another challenging element that
condd petentially deive bisinesaes wo file for bankrepecy, feading o
eonmplex erons-bovder inmolvency scemarios, Investors may choone
Ter ierven? i phese dworncrional carparadions W fave debiors and
ssets Jovaked W difforent couniriex In ihe cvens of ewobeency,
dispaiter over hawkrupioy amd Ngeidation processes are fkely to
arivd, especiplly for el bxinesses,

“In @ sitvation where an Jasofvency pesifion is adwitted agodnsd o
campary and the commitiee of creditors (Coll) fails fo arrive af o
revadulion plan, the company is ordered fo be lguidated wder the
Trvalvency and Bunkewptey Code, 2006(1BC). In this sivuation, if ix
pareiieent Fo uederstand the regime poverming ihe. dispositlon. of the
Siwvatgm opeets of o compoy, ™

“Cilabolly, crows-border insohvency laws are baved on one comntry
helping the other in tokimg comral of the asvers amd evemtivl
dizpocitiong of spel asceli of the debior cotpeeny. Suck afor (v
achigved by the il pocegnition of each cowmrels irrmafrarngy
regitme,

Assistan Pmifessar 1L Sehool of Law, K17 Deemed 1o be Dnivorsdiv

Assbstnnt Professor - 1 School of Lawy, K- Dheemid o be University

Swmrup A, Resoirimg Croes-Randor fnsfvencior, Max (Apr. 26, 201%), htps:Pwww Sivemin,
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o Jume 5, 3022 ot 4:30.Ph).
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Jrp 1007 phe LN Compmizzlon on Ietperetiomad Tride Low,  aiko
Koeonn iy “dlie Madal Law™, won propassd to promiote e cammmo
jnterest amd harmontze iateemoriened frade liw DOReerTERg CHISE-
Beedar dnsohency The sain oljective of thiz law Iy 1o creste a foir
aerd ceimyinterd systen of ivoivency reilatong ond procediures.

The drticle analyses fndia's corrent insoluency lows amd argues for
tha meed far crags-Darder fmmlvesep faws, Tie poper @ise aralvees
ther clifficultios that India muy face in adapting the "Model Lowe” fow
erocs bovder ingotvency by oing a critieal anabels of the posifion
af kaw in US & Evpape i compeayivon fo India,

I. CROSS BORDER INSOLVENCY

It is pol realistie o assume that pesets owned by & company in ome country
will not be subject to debd recovery in another coungry if the company pocs
bankrupt and hay nseets in multiple countries. This 5 capecially relevant in
todey’s globalized world. Unfortunntely, most insolveney laws have territorml
himits, making it challenging for the insolvency process in one couniry 1o con-
sider asscts held by the company in onother country. The provisions of Section
234 gnd Section 235, which oilow for the central povernment 1o ender fndo
bilatera] nggreements with foreign nutions and for the adjudicaing nuthority 1o
request 5 foreign court 10 deal with nsses oeated in that mation, Even i ploges
where they do exist, the sections remain to be notified.” [BC provide i
tion on the NCLTs srders and eross-border insolvency processes.’

Indin hosn't enacted any model laws el 1T, however, [ndian compandes with
the sssets i the foreign coantry is trying to wind up then, most likely these
ia mes law governing it As mentioned in the code of CPC 1908 the cross-bor-
der insolvency transactions are generally dependent on the mutual recoEnilkT
of foreign decrées? Due o the psses being in different jurisdictions different
countriss: the process of insolvency through the method of teciprocal spree-
meonts hecomes very complex. Also looking deeply inio the code, lolowing
the process of reciprocal agreement does not give any idea on the procedure
that needs to be fallowsd to smoosthly operate with the insolvency procedune.
Indian Inw dus o lack of provisions for proper procedure it becomes difficult

'V Reban A Inike's Prepuun i Resegnive O Border favolweecy, Laksbnikutsiron &
Seidharon Atorneye (Al 13, 2005} betpsww s InkilimierLcomiinsighasart |t india-pro-
pusnl-iu-recognise-cross-border-insalveney (pesessed Jung 3. 2031, a1 300 Phd)

i Inobeengy and Bankropiey Code, 208, ks I gnd T35
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for tisolvency procedure 1o be conducted. This makes the low incomplete and
there should be proper provisions or recogmition for the same.

1L UNCITRAL MODEL LAW

Acroas the warld, with increasing competition in ihe Internatlonal, csrpo-
rute, and sommerciul markel, the sellers and the companies shall condiect
thear Business in mare than one country. Tn addition, Indian companies, wd
the Indian hanks, on thiir case of doing business and make in India pualicy
of fnancial institutions, cofporations, gnd investars to bring their bisimesses
and mamufacturing umits s Incdis, Intermational experience hus shown thal
the decisions: of internationa] mvestments and thelr results could be affecied
by the lows refating 1o the Insslvency and bankruptey in the country. That is
why, in the light of the lutest developments in the Government of India in the
Insalveney Adt, il was very importamt for the preparation of a repuort hazed
an the mmber of recommendations of the Commission on cross-border fsol-
vencies and recognilion, as in many ether jurisdictions, the acceptamcs of the
SUNCTTR AL Model Low™, 3

On June 20, 2012, the government took @ posilive step ficward by taking
wnalysis and tuking inputs from the UNCITRAL madel low, The MCA inidates
A “Diraft Chapter on Cross-Border Insolvency™ frefarred as Dmifl Law) o the
country. To have an Indian essence or o meel the seeds of the Indinn agpraach
o insolvency matters; modifications were made 4o the Drafl Law. The olyjec-
five of this Deafl Law 5 to bring umiformity fn e legal process for the ¢oun-
ries those who hwve sdopted it. This Drafi Law will help India o function
hetier with jurisdictions whe have adopted or recopnized the model low, It is
therefore necessary for Ministry of Corporale A ffairs 1o soté the *UNCTTRAL
Model Law™ and “Draft Chapter on Cross-Border Insolvency” and relense (i,
During its thirty-fire sezsion in Vienna on May 30, 1997, the Model Low was
snanimoasly accepted by UNMCITRAL, whers the finnl dmft lext alks were
hedd,”

The “UNCITRAL Maodel Law"™ has been designed to tackle the common
issuies that arise in cases of international insobvency. These Huses include
Jurisdutionsl norms, ehodes of law, and intergovernmental cooperation, The
miadn nhctive is (o promote collaborstion and coordination by astublishing

! Sumani Bairn, Crasy Beaseler Irpr.l\.rupm Framea| Fily. & Gop, Hor by Mol ar Lmiiviironriee
L, o Frgaveiar Evpeiss 20H0) htpsfwww hinancialepress.comopdnionieross-borderins
solveney-prutsrok-d s-u-gag - be-ts<w-a-comprehensve-lma 1791255 fcessod May 28, 021
ol Gl PR
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puidelines that would simplify oross-border msalvency procedures while con-
gidering the diverse insolvency lows m differend parts of the woelid.

[l UNCITAL MODEL 15 BROADLY BASED OON 4 PILLARS

Four Pilloms ol the Model Law aee the right of sceess, recognitbon, melbef
and ceondination,”

= Rights io Agcess

First, 1o fully grani the righl of access, it is pammount 1o highlight that
the Model Law fosters the direet access to local courts by loreign represent.
atives henge, Artichs @ gléardy staies that, “s foreign representative s entithed
to apply directly 10 a courl in this Stete”, Although it may seem redundant to
emphasize the possibility that o forcign representanve may directly participale
o loen] insobvency proceedings thot is vol the case. Indeed, thers are some
countries in which, even il they enacted legislution hased on the Model Law,
the forcipn represcatalive is subject to buresuerlic obstacles, and it i pre-
wented Wy diretly apply io loeal cowrts, What is moce, the lack of provisions
promoting such a direct pecess moy hamper the achievement af an efficiem
cross-border ingolvency regulaiory fremework in s for as it does nol encour-
ape internotional ¢ooperstion. The resulting risk & thot the Fareign represent-
ativie is not able, at least in the enrly stages of the insolvency proceeding, to
propeely safeguord the debtor’s interests ogeinst creditvrs” individual petions
of to prevent thet the debtor undertakes Fraudilest Behaviours te be in g mene
fuvourable legal postlion,™

= Accepinnce of infermtional procedores

Chapter 111" of the Model Law, from Articles 15 o 18, esteblishes prowi-
sions for the acceplance of international procedures, First fegture to high-
light. ms already discussed, is the faet that the forcign delegates is subject (o

Cutis, 39 Tomaman Ian Lo L 10, 14150-52 {1015

* Uirmn Manwss Clomnaigoms o [umenraticea. Teans Loy UNCTTRAL Mot Law ow Cwirese
Arengs Doty v Gonr v Erucmesr aun Iirmeeriatios, Mew Yook, Unbied Ballons
{HildL WipsSwwwoniiralorgipifenglshfisasinsslvein S0 bade-Law- ool 201 3-Cuide-
Ensetmen-g, i igecessed on Apr. 10, 2013 m 26 PM.
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114 {orceszed an Feb, 20, 2023 i %18 Phd).
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certmn reguirement in erms ol documentury evidence o be submitied to the
focal courl of the endoting State so that such o courl might accord recogni-
thon to the foreign proveedings, About that, Article 152 establishes what is the
acdalitional documentiion that shall sccompany the agplication Tor recognilien;
some of such documentation is a certified copy which shows the decision abowl
the commencement of the foretign proceeding and the appainiment: of the for-
eign ropresentative in the case that the aforementioned documentstion s mol
available, wny other evidence which demonsirites that the foreizn proceeding
exists and (hat the forcign representative: hos been appointcd and & siatement
that identifies oll the freien proceedings that have been commenced in relation
tor the spme debtor and that are known o the fvteigh representative

o Heliel Effects

The relier is the assistance that the court of the enacting State grants to for-
cipn proceedings with the purpose of Birly handbing the cross-border nsol-
vency, The Mode Low envisages three types of relief: discretionary reled thid
may be gramed upon application lof recognition of & foreign proceeding™,
audomutiz reliel upon the recognition of 8 forcign proceeding” and discretion-
ary redief” thut may be granted upon the recognition of a foreign proceeding.™

Article 1901} deals with the pee-recognition effecls in so far as # allows
the court fo graml {emporary rellef befome that the decision recognizing the
forcign proceeding is taken The main features of this type of rebel are thal
il 15 prdered @l fhe discretion of the courl, and i€ i5 pimad @ proveliog o
prgent Ml W propesly prstzct the debtor's and ceeditors’ interests, i s fr as
i muy be pranted immediniely alter the application for recognition hiss beet
subrmitied.

A% far as the scope of application of Ard. 191 i concernad, il encloses tho
reliel into @ few tvpes of aetions, such as the sty of the execatinn mgains the
dieMors pssers, the chance 0 enirust e adminisicalion of readization of the
detiir s mssels locaied 10 the enacting Stae io the forelgn representainve with
the purpose of preserving the asset’s value as well as the suspension of the
right to transter or dispose any debtor's asset whether such o right has nid been
vet suspended in accordance to Art. - 2(K0) (g} The seliel granied under Article
F9 Is om o iemporary basls; indeed, unless otherwise provided, §is effect censes
b exist from the mament that the decisin fon recognition is decided.

Article 20 refers solely io forcign main proceodings. Le. those insolvency
procoedings commenced in the foreign connity wihere ihe debtor located the

20 g, 19
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peftre ol mimm anlermsa Fietrrudlf. i difference between the relislx pgronied
pncler Article 19 and the efTecrs of the recognition of @ ﬁ'.rl:'ign Mmain l'n:.nu:-d-
i vimler Article 205 thal the resulting relief of ihe latier anses I:IIII.I.1I'I'.|H1iI:H!.I:|-'.
The automatie reliel implies that the effecis produced by Article 2001) are sl
effective even if the effects produced by such un arficle m o the foragn State,
where the foreign proceeding was commenced, are different from the affects
produoed in the aracting Stabe. This 3 due becaase the effects of the recogmi-
tion of- & forcigs main procecding under Artizhe 20 produce thetr ewn conse-
guences thet ore independent from the consequences: produced in the Toreiga
Rtate. Moreover, the reliel granted under Article 2001 apply also o interim

procesdings.

Article 21 deals with the discretionary reliel g5 01 gives the possibility 1o
the coart to promd any approgeinte relief with the purpose of properdy profecting
the: dehtor’s und the credifors’ mierests, Sech o reliel” shall be request by the
foreign representehive and may be gronted wpon the recopnition of the foreian
proceading, no matter 15 i 15 o foreipn main proczeding or @ foregEn non-main
proceeding. The main difference with the relief under At 200 is thet relief
under Article 21 does not Mow sulomatically from the decision of recognition
bt ot 1% @t the diseretion of the court, Moreover, the dilference between neliel
uncler Artbcle 19 and the one under Articie 21 i that, even bamg both diicre=
ticmary reliefz, the first one = granted on @ tfemporry basis Trom the monient
the applbcation for the secognition & submitted untl the decision ahout e rec.
canition & taken (unjess the court of e enacting Sate decides to extend such
o provisional reliel” porsuant to Aricle 211 {0 which grants the oxtension of
the refiel gramted under pormgraph | of Article 19 On the comirary, the relicd
under Article 21 i pranted on a permanent basis upon the recognition of 2 o
cign procoeding.

Another difference s that the scope of application of Article 20 s wider
than the scope of mpplication of Aricle |9 because Article 201 envisapes
additionsl ciroumstances for the grant of the reliel)®

To conclde, it should be noted thar the reliel under Arncle 21 may be
pranted in o foresgn main proceedme or a0 foregn aomemain proceeding,
subparagraph 1 requires that the rebel granted in a foreign nom=-man proceed-
inge relates sobely (o the assew that are admimstered in the foneign non- main
proceeding, This 15 anee e relevance of the foresin non=man proceeding s
lowwer than the one of the foreign nin one.

¢ Colluborating with forelgn representatives and counrts

L' |
WAl ITH ol Meoe Law.
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“Chapter 1V of the Model Law™, from Arts. 25 0 27, deals wiih the cooper-
aton smong couris and forelgn represemtatives of 1w OF e tounties

The aims of cross-border eooperation are mainly 1w adovinistrate inselvenaoy
procecdings with on orderly conduct, o adeguately safepusrd the debtor's
poasession, (he maxmiization of their valoe and the creditoes” interests and 1o
puaranies businesses with the most appropriate professional skills. For this rens
son, the Madel Law addresses this need in torms of both ioward and outwnrd
eooperation, and it foskrs cooperotion at all the insolvency sizpes, even prios
i the applicafion for recognition, Ceoperation maoy be avallable towards for-
cign priority and nonpriority progeedings or in the event of procecdings com-
menced in ihe emacling Mates in which the courl secks assistance in foreign
CORITHCA

The best way (o guarantes mbound wnd outbound assistance is the direct
communication and cooperation among courts. Article 25 provides o legal ool
with the purpese of imposing court 1o collaborale as much as feasible, It alse
highlights that courls are entitled to directly communicate with esch other ar
with Ibretgn representatives to obtain information or assfstance, This provi-
ston i useful especinlly in insolvency cases that require urgent mensures i be
fmkeny prd when the first prerogative i o save time.

The sume ohective of Artiche 25 is purswed by Article: 26 which deals with
fhe coopération and direel communication between persons or bodics whe ane
appainted to manage the debtors’ assets o in enacting States and “foseign
courts or foreign representistives™"”

Regarding Foms of corperation, Article 27 establishes that any means may
be appropripge, “Ariicle 27 identifies . nelevant forms of cooperation, It was
included in the Model Law in recognition that the idea of cooperation, might
be unfamilioe fo mary judges ind inselvency representotives™"

¥, UNCTTRAL MODEL & INDIA'S DRAFT GUIDELINES

Inselvency, proceedings s oet o wew concepl o Indin regime, The legal
community was informed sboul a recent scandnl involvimg Jel Alrways'
imsolvency in relation to concurrent proceedings in Amsierdam, and many

" Luciano M, Uumroechio, The  Ceoss-Hoedey  fosafiaiis £ uragaima o T vl
Presienog, Guoywnme (P 28, 3000, 1050 MM bigedvww vedicitlosconnmizin presai/
oris-horder-nul vency-oenapean-traesnstonale peoviskinsdinizn taccesed on fan. 1, 2024 &
AT

iy TE. Vishwansifiog, Croes Sepsdier Frmolvsrpey: Chalarges anyd Dpevaripoinke, Tan Dl
(Feh, 28, 20 11:55 ML heopscitocgorg. inienrpoese-lswioress horder- Insolveney=challeng-
es-upperbunidies imi peecssed on Feb, 13, 2004 P,
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demunded immedinte implementation of the model Low. In the past fiew years,
the banking se¢eor in [ndin, has been throagh with o shocking amount of
non-periorming ussets, To (his end, the 1BC 2006, attempis to solve this prob-
lem For the ereditors o pay back their debts, and o manage loan payments.
The “cross-border™ is an option which an inselvent deblor’s prssession Lo mere
than one area of the lew. However, the Code docs pot have an extrasterrilo-
rial application, and this is & major drawback. The opening of irsalvency pro-
ceedings, who are spread out over mulliple jurisdictions. leading to several
problems, such us multi-laws. the overlapping of inerests, ete., ele, Since it
15 the foundation, several intemational companies of Indion origin underwent
bankrupley procesdings under the Code, the foreign asscts, and interests in
companies in foreign jurisdictions; however, they remain everlooked in the
bankrupicy process,

Afier considering all recommendations, o drafl chapter on cooss-bor-
der insolvency uging the Model Law was created by the Indiun government.
The Draft of the proposed Part was issued for public comments till 30th June
LA

V. IMPORTANT FEATURES OF THE DRAFT CHAFTER
Applicability

Initinlty, these regulations will only spply o corporate horrowers. However,
they will eventually extend to include non-corparte debtors

“The dralt cross-border insolvency law will apply 0 a corporate defior
where:

i} in relation W foreign insolvency procesdings, the foreign courts or for-
cign reprasendatives seeks assistance in India; or

i) in relation to lidian msolvency proceedings, assistance is sought in the
foreizn State; o

iti) congurrent procoedings are underway in the foreign State and n Indin,
in respect bo the same insolvent corporate debtor; o

iv) Creditors in-a foreign Stile have an interest in requesting the com-
mencement [/ participation i Indian insolvency proceedings, The scope

" Amsh Eogan, fedll Erepespd fo Reeagmie Crees Sosder edvmey, Dansipami (H130
s e wew fakshmisei.com/insghisfarticlestiali-propos Hti-recogni se croas-horder-insil-
veney¥ (accessed on May 28, 2021 o 240 PR,
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of the legistation being widely worded ollows 110 o apply to all plausible
eross-border inscivency scenarias™ ™

*  Dstinction between non-main proceedings & maln procecdings

“Main proceedings” in insolveniey refer o the corporate debior's primary
centir o interest, while “pon-malbn procesdings™ réler 0 establishments where
the debior operates. The distinclion delermines the level of contmd & foreign
jurtsdiction may cien instead of domestic bankruptcy procedures, a5 well as
the reliel that will be granted,

o DOMI - Contre of Main Interest

The drafi Chapler; Section 4, COMI s addresscd to provide the required
guidelines, COMI pefers 1o the corporate deblor’s registercd office unless there
13 evidence 1o the conirary.

VI ADVANTAGES OF FRAMEWORK UNDER DRAFT CHAPTER

Smee i oacknowledpes and pliempls o address (he loophales in the IBC
regarding the eperation of MCLTs rulings-ouwside of India, India's reciprocal
chligation o foreign gobrls and crediors, end Indion eréditors’ ascesy (o Jore
cign mssels, the proposed Drall Chapler 15 o positive step in the right denec-
fion. “Incorporaling & eross-border insolvency [ramework inio the exisient
Insobvency and Bankrupiey Code will strengthen the legislaiion by heightening
s impeet 02 o ope=slop=shop legislation for all insolvency relpfed matiers™
The Proposed Amendment iz although ool free from doubks or Dimiagions
vl s advaniages o the Indian cross border inselvency mechanism i varied
which are azs Follows:

* Effectivencss in terms of money and time,
" ﬂq_:n:"inl:rmn:,' l;hl'prl.w'r_-l'n.m,
*  Bilaternl agreements, amd

= Auiherity over inselvency praclitioners

= {wmmtharu, Bo Todals, 5 and Sadla, AL Croes Soeder Fesalvemer: dee Adwadvrds umafer e
Cogle, [oalime] ErBesehe 2019, ovalnhle al hopsSeeresobveiniblog 20 90 eroze-hord o in-
nlvency-an-aniysbE-andesihe-oode nccessad on Jine 5, 2020 4l 502 PM)
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VIL GLOBAL RECOGNITION

As Far as world-wide recognition 35 concerned, the “LNCITRAL Muosdel
Lew™ on cross border insolvency s the most globally sccepted framework
on insedvency, [ has been recomnised inocountrics like UK., Singapore, 115 &
South Alrica, ete, taking il to a twtal of 49 countries by now™

VIIL SPECIFIC PROBLEMS ENCOUNTERED IN CROSS-
BORDER INSOLVENCY

In the earlier cases, the difference in corporale insolvency philesophies in
dilferent junsdictions was alsd problemstic,® In the US, the debtor remnins
in contral of the bonkrupt entity alter fling for bankrupiey while in Furope,
the debtor is sden as someone who coneot be tristed with running the inssl
vent entity anymorne™ Reconciling such o differonce in undeelying philoso-
phies would prove fo be a challenge even in coordination hetween courts if the
court in one jurisdiction does nol trust the person running the entity 6 another
juricaiction, -
* United States: “Chaper 15" was incorporated into the Bankrupicy

Code in 2005 and it [argely follows the Model Law. It reploced soc-
tian 204 of the Bankrupicy Code, which had been enacied as par of
the Bankruptcy Reform Act of 178 Chapter 15 embodies the erileris
for granting additional assigance o @ foreign proceeding that was laéd
oul in section 304 ond moves the granting of comity 1o the introductory
language. This is to emphasise that @t is the centril concept that must be
comsidered ™

Fallowing the Model Law, “Chapter 157 authorizes the use of protocols by
providing for cooperation through “approval or implementation of agreements
concerning the coordinadion of procesdings.”

* European |nsslvency Regulations

B T Hmeryahey Savks dhcliep amd (er Croes-Border O, hipa e,
UsEo LR girsery liss-forrmahaa Krupiey/bank rapicy-hasics/chapsers| S-hankrupey-hadicy
(ovrasssd on Thec. 5, 2022 o 12:40 A3,

W s Didverma hbpsfww oo bece cemmiabini-lebrnlvence S TR ipicissed on
D 5, XLt [ 2: 35400,

M g ps e sl B erdte onenl plg! UISOODE-S000-tile | f=efap) S50l S90LpdT jnvoessed  an
Do 5, I o 1280 AL i

H mann S Sonesenwn, B Boopcasizdnos o Bossairicry Caais anic Mavaoas T8 [3rd
ed., Moxwell 2{H4)

* Developmscsid b U Law: VIL Chopler 85 and Cross-Hander Bakupiey, Hanv Lo Ris
e LR L e T T




1is CROSSSOROER TNROEVENCE TN IVDNA

“The ELl Insolvency Regntation (ETR), which entered imo force in 2002,
ity based on Model Law as it & formed by making changes o it The FU
Hankruptey Law has had o significant impoet on all member stotes, exdept
Denmark. One of the key features of this liw 15 the mandatory guidelines set
hy the European Court of Justice, which apply to all member states

The EIR docs not have the aim of hamunizing the vital law of insobvency
and only o the wdidress of which is. in prineiple, be reaarded a5 a subsmmtive
isane, The aim was for the provision of cross-border procedures for the effec-
tive eoordination of the work of the assets, and the prevention of frmsd, in the
form of forum shopping.™

IX. ROAD MAF AHEAD FOR INDILA

As the competttion of business Is growing in the imternational murker with
credilors, corporale and individuals contimously moking ransactians in more
thin one jurisdiction; the necessty for a uniform lew regarding cross-border
inaclveney s the mwd of the howr, Also, increasing eose of carrying business
foe Indign companis and Indion banks and make in Indin policics have given
rise bo seviral invesiors o sel-up thoir manufacturing and operating offices or
faetoried in India®™ T con be observied H|n'h-u||:,r that cross-horder |m|v¢n¢'_.,
Inws oan significanily affect the investments and businesses of o couniry,

A umitorm cross-border msalvency law sl rogulation lends o helping hand,
by providing effective tools and procedures for facing cases of cross-horder
insodveney. It hefps by promoting co-opermiion among the courts and the com-
petert authorities of other jurisdictions; providing legality of the framsngtions
i.e trade proctices and financial investments; maintaining effoctive and fnir
performance of cross-horder insclveney which in furn profects the inlerests of
the stakeholders; it helps in the valuation of nssets by protecting, it and enhanc-
g the vafue of debtor's asaets; and helps the Anuncinlly unstnble business o
Terover by protecting their investments and preserving the employment,

I ate:initial efforts the MCA has introduced the draft chopier on eross-boe
der msolvency proceedings, which is hased on the "UNCITRAL Model™

" Tnbinn Andress Von de Ven, Tee Crse-Rordier Somtvoney Profocad Bl i 0 aand W
dp it o w Saropeen Diwonr Peespecilie Acodemi Eductlon {Fete 20, 20200 Wi rwivwm
acailem b d P SISETITThe_Crossleorder Tnsobeny Profocdl whod (s It sod_whei ks ln_
il_I'rnm _a_Earmpeos Union Perspective iscesseed on May 38 2021 o 20,2 7033)
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Howsoever, there remuatns a bot of unanswered questioss when we analyse and
eompare e lvws present in the LS and Europe.'"

Thus, it Indza deses nod pol specific fow for the proteclion of foreign cred-
itors, then the aim of Indin being o desirable investment hub globally would
rermiin un futfilled. KEE*:’&ITI.H in view the imvestment M erowih, the Eoverg-
mend of Indin should expediently tuen up with o detailed low bhased on the
UNCITRAL Model aiming at providing prolection fo global invesiors slong
with surely that there is co-operation in achieving (he realized value of runs-
way deor's assely,

K. COMCLUSTON

Therefore, immedinte attention i meeded towards making the oross-border
insalveney lws under the 1RC more elfective, elaborate, and seliCexisting
Some important benefits of recognizing and adopling the “UNCITRAL Model
Law™ with réquined chanpes are 35 follows;

* Increasing foreign investinent: Apparcntly foreign credifors have some
minor remedies provided by the existing law. But by asdopting Model
Law variows enhancements can be made like recognition of foreipn
insodvency proceedings, fister and effective cooperation, co-ordination,
and communication between the porties 1.2 the courls of the differen
junisdictions, domestic court, insalvency specialists, ete. The popularity
of the Model Low has becen rising over the past couple of vears, and the
nddoption of the bow shall be also in India, i fine with best international
practices in bankruptey and winding-up procedures,

* Flexibility: The Model Law is also recognized fir ity Dexibility and
s efforts 1o respect the differences of insolvency process and proce-
tures in different jurisdictions nnd 1 adapt by soting those differenc-
ea-™ Therefore, is required tn make changes in the Model Low so that
it keeps a halance between the domestic insolvency law and the msol-
vency laws of otlwer jurisdictions,”

* Protectlon of domestic interest; |F there s any contradiction between
the foreign lows, proceedings, or prowvisions 1o thar of the domesic
lwws, procecdings, or provisions then the moded lew Model Law reluses

= Chager B nfite Tithe [ o rhe Liiied Sues Cindly i Furapeor Invedrewey Begalorio

% Crosy Oerdir Maolvesss Negime do fedi, bitpsSswsymondageom)edininsobaney bank:
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o recogmize it Therefore, public imetest protection b given high
importanee in the Model Law,

* Priority t domestic proceedings: The Model Low prioritizes domes-
i msolvency dver overseas  proceedings. Thus, a national insol-
vency sction can sHll proceed despile 3 moratorhen on s oversess
peccTed s,

* Mechanism for comperation. The Model Law unequivocally establishes
& resilient framcwork that ensures efficient and effective coordimation
and collaboration smong courts, Insolvency proficssionals, und EXpEris,
beth on o national and imernutional level, This mechantsm would pro-
vide more efficiency and effective metod 10 conduct the proceedings.

The UNCITRAL Model Law cominugs 1o evolve by observing the irade,
prictices, business, and laws of different countries and formulating @ sys-
tem which is opplicable te the respective countries™ AL the same time, i i
expected from Indipn Govgrnment to crente an effecibve framework: so that it
ann resolve all issues related to cooas-border insolvency I the country, Without
such Frumework the TBC will remain incomplete and ol =biked.

Thus, the aim of achicving o froc-market world can be fulfilled only when
u proper internatiomal framework based on fhe “UNCITRAL Model Law™ s in
place,

BT leract on ine THCITRAL Mol Law on Cross-Doniil Diseevisey seis . B
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ALTERNATIVE CONSUMER
BEHAVIOUR DURING COVID-19
PANDEMIC: AN ANALYSIS

—Snigdin: Sarkar”

ABSTHACT

The pamdemic wiich knocked people’s door during sarle 2020
has been responsible fiw o change G the purchasimg befavien:
the achent of the pandemic simation has changed the bahouiour
of consumer lr omomy vans ke shifling of prtcheesing  forum
Srom plysical to vicied ie. affine o online, The rafiomale of this
artiele ix o _present povential trends and point out Hhe impaes
af the COVID-19  pomdemic on CPR  (Consumer Fureheiing
Behervdanrd, Indign societies are more prone o offting marker then
aifine, Thix type of attitude basically &s the resnlt of the tradivion,
society, culfare. beligls that Indians narmally develop diing ihir
childhood, Ay mosi of the people are livime in ATV and e
struggiing for boxic mevessities of their fife this ix amother reason
Jor preference of afffine over online. Recemily dur jo advert af
pandemiciOOVID-19 the people ax well oz ecomumy suffersd o
fot, I has resulted in o of carning sowree, foss consumprion,
fess income gemeration, less fob opportunity ete. People spend
arly on their besle mecessities of B due 1o incertainty i fiiee
earrings. As the tramsmission of COVID-19 is alw very fasr
theough comaminated droplers so the pofential consumery iried 1o
purchase by toking the help of viriwd service. Therefire, online
marketing forum secured a high degree of acceprance and showed
the pecple @ safe way of purchase. The cierrent work Ix kargeting fo
ipore the alteration in CPB ir India and v overall impact o s
ecotmny ax well av an e sociery.

Keywards: COFD-TY Pandemic, Comumer belavisur,  Alternntive
Consumer Betuviour, offfine to cnline

D Snigda Sorkar, l";:-iﬂlunl Prodossor, KITT Sdwwl af Lo,
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INTRODUCTION

The. socicties amd economics of the whale world are seriously affocted by
the COWID-1% pandemies in varions allernotive ways'. Various: peior research
are deeply concerned with the impact of COVID-19, on twin sspects of health
and finanee.” The findings of the reaearch are pointing out thot purchases are
shifling from offlinWe o online and: dursble 10 most necessury consumption.
T muniain isolation, potental consumers were fnformation technology o
connect, learn and enterain e’

The world 15 sbowly opening pow from the crisis of pandemic and it has had
a prirfounid impact on how people live. The period of pandemic the perind of
contagion, selisolation, amd economic uncertainty has changed the way con-
sumers behave, The recent trends of consumer behaviour cover all arcas of life
like working culture, shopping trends, entertninment technigues otc.*

Incorparmed o change in commer belervionr i all sphere of N

Mo doubt the pandembc has brosght a negaiive effiect on’ various sphere of
humon-life. B has changed the normal life siyle of the whole world. Receni
studics. on the changing behaviour of human-being on various sphere of lift
have culeporiaed under following heads;®

b Work
i, Learming
ui. Communication and information
i Travel and Mobdlity
v Shopping and Consumpion
vl Life at home
vil. May and Entertainmanit
viil. Heshth and Well-being

U D, N, and Clustabeean, A, BfGars b Covin=1%9 on Fuieess and Baweareh, DR E B
o=, 284289 2000, Wips i 10 100E] Plasres. 202006000,

T ¥oen, Kum P, Nuegin Wang, Fel M aml Kovin 3 L, Tie Prahologival Caws of Pk
Hudag Fallawivg i Mool Crieie, 17 IsTormvmimss, Jocnman or Buveosarsral, Ressascn an
Piimise Hescey 3513 (2020,

Hger, L. Koot L. Do Bperontt mwl Michnl Mitika, The Bfest of Colm=18 an
Evmamer Sloppige Baevinnn: Gomormimes! Cohirt Peeyativg, Baikial o e aen
Lok i 02843 (IAXLY, Ktgsodai o LA jreloanser 028,

Freestone, Owen, [Nl Casdry, Anthomy Obhevescken: anl Matthew Sedgwick, The Kl in
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Indimn siocweties were very bschwand in comparison o (he western societieg
bat in the presence of coronn vires poncemic it hos covered & decade in days
wid adopted the digital over physical ® In this way pandemic bay resolied mothe
change of societies past bebaviour., Feople luwve adopted the mode of online or
digital services ke

{nline medicine
1. Tele-medicine

i, Omibine delivery
iv. Remoie learning
¥, - Temole working
vi. Ol entertainment

wil, Chiliase learning

Thiz clhange s ouched every sphere of homan life, storting from work
culture 1 day W day aetivities of ench individual in the world. The currem
sieidy s concentraling on the altermntive comsumer beluviour doe o the pres-
ence of pandemice The consumers hwve gome thromeh i very difficull stnge of
decision making (o maximise hoir smfetion witl an inemion W minimise
their expenditure during posdemic, During this process they bave been through
very tough stage of decision making like;

i. Choice making between necessary and minst necessary
b, Indderomifving where (o spend and on which liem w spend
iit, Bacrficing the comsumption to evail it in future

v, Decisum making i the presence of uncenainy

v, ldentifying the priorities of hie

vi, Minimising expenditure w0 increase the liguidity fm precaulinury
purpase

CONCEFTUALISING CONSUMER BEHAVIOUR

This study revolves around some important concepts like consumer, con-
sumizt behaviour and Cotone virus pandemic,

Supea noke 3,
U Lostem, B Tneken, R, Scoacl, B, Sindene, L. Bubdoy, G oand Fhao, ¥, Cossmmer
Helwvivwe [haeivgr - i Profiodnoary Boeparofl an hoi Oeronavivae e Ml
Crasimeer Piaie Jupdag Foed Moanslty, Chamsing Dhoooetivomoary Spomdlingr cnd the Sde af
v Ml i Trptlevec g Helureirar, [308) Joumeol o R aso Froseinn Maooapessr 66
{2020
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Consumer

The smallest unil in an econonyy s howse-hold and the most important as
well as oclive parficipants in an economy 15 consamer. The individial whe
purchases goods and services o satisfy histher wanly s known a5 congumer.
A consurter alvays tries tp maximise histher satisfiction with limited money
income. They buy produects for consumption purpose only, These Consumers
are treated a5 smost fundamental mnit of an economy, Maximimtion of satis-
faction ar utllities 5 the basic intension of each rational consumer. Each amd
every one who is o part of an economy belongy to the group of comsumers.”

Type of Conssmer: (i) Tndivicha! buver/Personal baver: iF 8 consumer is
purchisng goods and services for his'her family, own consumption or relatives
than the person is lermed as ndividunl buyer or consumer, Vi) Cepanizational
buveriCommercial huyors: if the purchaser is purchasing the goods and
services for manufacturing or resefling than they are cateporised wider
Organigtional buyenCommercial buyers,”

Consumer hehaviour

Consamer behavioar mesns how the individusl buyer or group of buyers
of opganizition choose, buy, vse different poods and services o satisfy theis
Wl or peeds. Tt takes inio pccount the motives aml aotions of the consumer
in the marketplace during their selection of goods and sorvices. Consumers
are the aclors in & markel place ond this aét of consumer differs from place
iy place wrl person to persom, A buyer plays different rode in the marke place
according 10 the perspective of role theory. According o this theary consumer
plays different roles during the decision-making process like: information pro-
vider, wser, paver and disposer.!

Mreaning and Definition: According in Schiffman "Convpmer Bebaviour
iv defined ay Behaviewr that comarmers display in seorching for pirchasing,
using evalvating and disposing of produces and serviees thal expect will ety
thetr needs” " According to Louden and Bitta, "Consumer Belirvioar i the
elevision process and pinaical sctiving, which indivieels erzape {0 hel eval-
e, dequiring, wsing or disposing of poody and serviees™ "

T A Bl Masceo-Bioososs . Tamey ase Poliey (New Delhit 8 Chand sad Coenpony
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COVID-19 Pandemic

I i n novel disease caused by 3 newdy identified vires, “Seovere Acide
Respirmrory Swndrome Carowavirus 7 (SARS-Colt21". This commencel i
Wihan, Ching fn December 20007 It was affirmed o pondemic by “Woeld
Health Chgemization o 1T Mareh 20207

The COVID-1% Pandemic. hes been affecting each omne’s hfe, 1% o threa
0 human Tifie in the earth ond resolted in Loss of buman Tl wordwide, ére-
nted Umnique challenges o public healih, Fond system, world of work gystem ng
well as produced economie wnd soinl disrption,” Furthermorne it s resulid
in exireme poverly and ineressed the count of umlernourizhed peaple in the
warlel'¥,

This work % concentrating oo consomee ainl their belisviour in the presence
of Corona virns Pandemie,

TRENDS IN ALTERNATIVE CONSUMER BEHAVIOUR

The trends i purchasing belaviour bove been changed in the presenee of
pomelemic It will not be wrong to say thal the potentinl consumers ang now
meedly relying on online o offline. The consumption behaviour of the people
has been. changed they are now relying on mere homemode food items rethor
than on the metside frods!” The recent trends are concentrating on the follow-

Iy ke
i, Omline and offfing
il Selecting pmong most foquired and less required
i, Tdentifying the importance of saving than spending
v, Chiving imporiance to fulure security
v, Adjusting with uncertainty and fear
v Adapting situation lriendly habits

U Wi Mescrn Cluoadisamios [WHEF), Dt 8 Cosipi=l% o8 Prosie’s Livwinsps, miiil
Heserw asn e Foom Svsmoss, WHOD Corpnovioss. Dhsesse (Cowio= 19 Dashboarl, ey
WG, ool 15 20200 malloble anfing: beipa:dw vy hodmvnewaeem | - 10-1000< m pact-ul=
el Hl-mi-pasplia-Toseliloed e-dlisinbin E-andami i-Sd -y ilesia jaeceesd Mar B1, 3007

" Mamnix, Liany, The Perfect Virus: Tee Gene Toaeaks thol Tersed COVID-1% iato o Killer,
Syideuy Mornbng Hersid (200 avallable anling hipsttaww amboom sumotionalithe-perfed-
virms=tven =-pene-hweaki=lbal-Larnedoovid= i mn -k e-HOET- phdeln imi  eoeased . on
Mar. 20, ZOET}.
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CHARACTERISTICS OF ALTERNATIVE
CONSUMER BEHAVIOUR

The behaviowr of mdividunls with respect o consamplion hay been changod
dise tob various exierial fbefors, The mest imporien external factor it these
dave iv fhe presence of fear of heallth hozard W Therefore most of tem are ol
intend 1o spend more on durable lems and expensive goods. Middle class peo-
ple have comprised and now also compromising i these days on consumption
growmd" They are now focusing on the necessary conswmplion i,

With the passing of time society is trying to behave normally bul some
habits are now permanently find their place in peoples life like; fear, uncee-
tninty, low level of confidence with respect 1o future, less positive hope amd
many mare ™ This change hae occurred due to the experience thot the people
have eurned during pandemic. The stmosphere of uncerlainly 15 alwiays thers
with us. Thiz uncertzinly 8 alsa there with the consumer puschasing hehay.
inur. This change has heen resulied from the experience the society has earmad
daring the prevalence of restriztions due o pandemie, ™

CAUSES OF ALTERNATIVE CONSUMER BEHAVIOUR

This glotml pamlemic las created markel and economic volagility a5 well
w5 uncertoiry in consumer behavioar i omany lelds, In the imitinl days of
CONVIE-1Y pamddemic these effecis were more idense doe 10 mm éxisience of
viceine, ™ These unceniainties arc the result of alieration consumer of consumer
purchosing behaviour, Acconding o survival psychoboey the people undereos
behavioural alteration because of the advent of & specific event like natural dis-
wsber, health bazards and war situation, ™

Thercfinre the couses behind these trends wml chamieristics of consumption
behaviour 13 totally depends on ecvnomiv condition of the country as well as
of the concem mdividual amd society, The must common cause of this aller-
mative corsumer behavious i the presence of COVID -9 in different muted
form. People are mow alse farful obowt the future Therefore they aro adopling
difTerent oonsumption behay g

™ g g 0,
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Hence the main causes of this change in pirchasing irends o0 consoompdion
paitern Bre;

i, Future uncerininty

ii. Fear In refation to health
iil. Saving is a necessily
iv. Imporinnee to most urgent wani
v, Altanability of online platiirm
vi. Development of digitl mode

THEORETICAL EXPLANATION

This grticle is toking ke pecount the consumplion theories 10 analyse the
uliernntive consumer behaviour which bas resulied due o pandemic, It i not
only ehecking the applicability of these theories but also trying to relnte the
established hypothesia (o reality. The theorics of consumption ure given:

Absolute income theory of consumption

Acconding o Keynes, “several sulyectivg ond olyective faclors are respon-
vible Jov delfermine consnmpion batevionr e the soclely bl the prost impor-
fenf factor @5 the coerend leved of fneome™ Therefore il & acknwledzed az
hsednie focome Theory of Conssnprion.”

This theary of Keynes is based on & psychelogical law of consumpfion. This
low stides that with the increase in iscome conzsumpfion will aldo incrense bul
ol By 08 much os the iscrease in the income (Jhingan, 03N 11 means e
Vitlue of Marginal propensity 10 Consume (MPCH 18 bess than one, el ALY
*0 where AC=change in consumpiion, AY= clahpe fn doconny ond MPC=A407
AY, Therefore I ACAY >0, can-be weitien ay =MWPC=0™

Relative Income Theory of Consumption

Thiy theory was pul forwarded by an Amenicon coonomist 15, Diecsenberty,
Relative income of an indwidual 15 more tmportant than his absaluie income to
determing the concerned individual corsumpiion pattern.”™ Accocding to him,

" K e 11,
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“the: comppmption of @ person does et depend on iy cirrent income b on
ceriain privicwly reached inpeme level ™

Demonstration Effect: People are always influenced by therr surrounding
und relatives. Therefore they try 1o mmitate or copy the consumption pattern aff
their relatives or neighbours” of otheér familics in o particular locality. This is
otherwise known as demonsizition effect or Dussenberry é[fect ™

Raichet Effec: The people or individuals always try 1o maintain or fodlow
their eomsumption level which scoording fo them was the highest. This means
with the [all in income people do nol reduce their consumption level or their
consumption ¢xpenditure does met fall, This is known as Ratchet effoct

Life Cycle Theory of Consumption

This theory was put forwarded by Modiglion] and Andec 1w famous ae life
cvele theory" This theory is hased on the fact that eonsumplion 15 nat function
of eurrent mcome but @ function of the whole fife time expected ncome ™

Therefore this hypotheds s gssuming thot people have (o plan a paten of
comsumption ¢xpemdifore by taking o considerstion anticipated income in
their cnting litetime.™ Again this hypothesis gesomed that people montain o
more o Jews stibbe or lightly ncreased level of consumption pattem. ¥ There-
fore tho level of consumption of an individual is limited by his/her eepects.
lions of Tife tine income.

Earty wyears of life: Spends either by borowing or spending the sesets
bequeath from his parents. Maln working years: they consume less than their
income. [ will resull im net positive savings. Then they invest thess in mak-
ing assets which they are going to consume in the fiture yeors. Later vears
of lifie: They again dis-swve. They comsume more than their income " There-
fore acconding to life. cycle model consumption expenditure = 0 finction of

Mo, 0, & Stisine, AW A srsons o Deisosin Taeony (Losgmonk, Gedes 1953),

= Fanveaad. b A Tioowy or o Crssgieems Fiserios (154, Princeton Uiniversity Pres
19570

= Ewpwen, LILA L Manwormssmoy [hingapare, Thomas Asia J082E

Y By, IV Miviniscoosin: Tisoey asn Pocce (Hew Delld, Toin Bolimmw HilE Fdgcnsn
BLIEETY

U Deaton. A Froneo Modipfon asd the Lk Ol Pesoey af ©ammmpytion [HI051, ovailahle o
SRR aRad?s,

A Dy, TEN, Moagwevnrisie: Toeoey shn Proacy {Mew Delhid, Tata MeGirow Hill Edoestion
2U1L%

" Dowmwmenitni, B Frcimr;, S 8 Siaare, B Macaoiooresan: Apsayamn (M Dalhi, Tetn Melirnw
FHE Education 206080

B Comuw, W, & Seesocn, D, Mateiptokom] Smaricioss, Bariimes s Priees (New
Lxdhi, Cisdond nkversy Pras 20006,




| 2% KOT HUENAL OF LAW AND SOCTETY 12 BIVT ILS, (24123

expocted life time income snd the wealth presently held by the individoals
This concept can be writien os;

CAERETL o o e G S eyl
W e

L= cansumplion

W = Wealth

R = Remaining yeurs of work

Y = Incomse

T= Remaining yeurs of 1ife

The equation {i) can be written a5

C=WITHRY'T

Ry R REHRIT B v s R R e e
The above equation (11} can be written as;

CWHY e et en el
@=1T and b=R/T)

Where o i5 the MPC or marginal propensity 1o corsume for wealth and b is

the MPC for income.

Permanent Income Theory of Consamption

This theory has been put forwarded by an Amecican cconomist, Milton

Friedman, Acconding to him, “comsmmpilon s dedermined by foong-rerm
expected frcome rather fhan coveent level of fmcame” This loog term
expected income which is known g5 Friedman™ permanest fneome on whick
people's consumplion plan depends. ™ According to Friedmun, “wer fedivddoa!
who b pald or receives income only once o week, say on Friday, e woold

L
it
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pol cotceirate Wi consioption on one day Witk oeee consaspiion on ol
ather davs of the week™™

This theory believes that people plag their consumiption on the basis of
the expocted average income over 4 long period which 8 otherwise keown as
permanent income,. This can be ecorned from both “human and ses-lima
periltly '

ANALYSIS OF ALTERNATIVE CONSUMER BEHAVIOLR

The consumption patiern of individuls is chonging in the presence of pan-
demie, During the normal days people used to behove noemally, i was eagy
to correlate their expenditure pattern with the theorkes of consumption. In this
artawtions i 5 [lq'nn:tiacnl io relule the corrent ::msumplil‘.rh padlerh wilh !'I}'E-G‘b‘—
ele hypothesis and permanend income feory. As ihese wo theories are taking
imin consideration the lfetime income and lomg term expoected ineome o deter-
mine the curreni nnu.uumplinﬂ patierm.

A COVID 19 has ereatod an stmosphere of oncertaimty not only far the
howse hold bar also for the whole economy. So whenever individuals are taking
decizion wilhi respeet to present eonsumption they sre taking inlo congiders-
tign the fnire assured income and the assets they are having as roserves. Now
a day's people are piving mors importence downrds saving or bn other gornds
mare judicious spending on only most necessary ilems.

Dug 1o the gloomy economie condition and uncertanty in [ulure earning
source & Lot of chaniges hyve heen szen in the paltern of expenditure aniong the
tndividuals, Hers their cvrrent spending i ned only depending on the fulure or
life time income byt also depends on the sconomic condition of the country as

wll. This can be written im oo fonction from ke
C=f (€, E)
C, =lif time consumption
C, =aW+hY [Where 'a’ 18 the MPC or margmal propensty o
eonsume for wealth ond b is the MPC for ineome. C 5 a
function of Wealth (W mnd ncome (Y]
E: Feonomie Comndition

Tk
® Amn AR & Beasauke, B8 Marsmosaoy (Siogopore, Pearson: Edventaon 2010
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L, will be high if €, s high. C, will be low il E is unstable, Where 'C, "
expecied ife time consumption aind “E° economic condition are very closely
related, If econoeméc condition s stuble and normal than ,, will nlso be stabie
and normal but with the alteration of economic conditien C, |, will ulse fluctu-
ate. Therefore in this current unstable economic condition C, is totally depend-
ing on the variable E. As the cconomic condition i anstable (heréfore the €
i also ol stable. Due to this the consumplion expendiure. of the pecple will
change secordingly. As unceriainty is prevailing everywhere hence the con-
sumpdion pattern will also follow a different track, People are spending mere
n necessary items and they are busy in creating more worth of wealth which
Is shimwing g rigid behuviour during fluctuntion in an cconomy.

PRACTICAL IMPLICATION OF THE ARTICLE

The current work is stressing on the facl varfous Factors which are aseoel.
ied with the life fime fncome of 0 person can be responsible for their expendi-
ture trend, In recent davs iis economic sosdown resulied beenuse of pandemic
COVID-19 is resulting in rigid consumption hehaviour of people. Therfore
vmilarly other factors or matural emergencies can also alter the Tk evele
hypothesis of established spending pattern of consumers, It can also applicable
for ndher allering veriable which can result in change in consumption pattern
of human being. Similar type of function relationship with justification of the
same can be established with the help of this article. To strengthen the oui-
come empirical study can be undertaken by the researchers of interested airen.

FUTURE RESEARCH AGENDA

The current study is lacking its strength of establishing the outeome due W
lack of empirical analysis of the variables used in the: study, This work can
be done in & more prominent way by teking into consideration the facts cstb-
lished amil variables used in the study throegh primary data analysis. The gea-
exalization of the culcome can alzo be possible with the support of empirical
Fimsedi s,

CONCLUSION

Tl current work is concentrating on the changing censumption belaviour
ol individuals in the presence of COVID -19, Each potentinl consumer is now
wware about the fact of uncertainy which is present in almost every sphere of
the econumy. They abways think aboat their futuee before going fo make nmny
sirong or big purchiese. If it is adding wealth to their life they all sre ready
to fuke risk bul i il is about enly expenditure on durable they are takinge a
litthe. more time fo devide ity orgency. I will not be wrong o @y that pow
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consumptron involves degision making in the presence of uncertain ntmasphere
i thet econamy:

The consumers® gre spending mere on necessary flem than the durable one.
Consumers are giving more importance in capital formadion for thefr fature
thit on current consumption. They are mainly spending on education, food,
fushicn, weallh creation etc. This changing behaviour of the pateatin] consum-
ers 1% again responsible for lesser Income generation in the ezonomy.

This jodicious spending of the consumer is going 1 al'feet the cirealar flow
of income from almes! all aspeets, Reduction in consumption means reduction
in incame generation it will ultimalely reduce the ageeegate demand which will
resull in formalion of gp in between [eakage and injection in the circulnr flow:
It will push the economy towards further inflation and stagnation. Therefore 1o
boost consumption the govemment should introduce policies which can resuli
in furither geacration of income opportunitics which will ulfimately resulied in
HCrease n consumption expenditure among the people. To motivate the poten-
tial consumer it required to bring stability in the econemy by following differ-
ent changes in monetary and fiscal polics.




EXAMINATION OF INDIA'S CORPORATE
LENIENCY PROGRAM ON THE CARTEL
OFFENDERS AMID PANDEMIC:

AN ERROR OR COVID PASS?

—Boumadip Kundu®

ABETRACT

Exervise af lenfeney & one of the disorefions af the Competition
regulators and  Fair rode goethorities aoroks the world, The
Commizsion, after b catisfiod with the disclosure furmisfied
by cariel conipiegtins, con prowide o lesker penally. (hce e
Anmerivon Supreme Conrd comtmented, “eeriel i He supreme vl
of awritrast " Amid Ceonild-19 wa motleed fud enterpeises dealing in
essentied commedifiey ke phormcceiticnls, proceetes, wilk, en
were alfewved o share Wele yformation freely, Suoring Inforialion
bifween  comperitive smieeprines B anti-competitive onder the
prrview of e Comperition Aot 2002, T exsealial cemmoditics
marka fd been exempled frow puanisfanent e malimas @eross fe
wearlil for the sirke of pahlic imferesi, T te puhfic iwevest lwssd
it et e ovelied defonse Belded e aperaiion of e coartel
However, e Commission ovdeved Ioniemoy fesser pemallyl So
coriel conspiraioey fefonging fo the rathear’s procwremen and the
damestie mdusieidl automoiive beorime moekel, Surprisinghy the
duration of opervaling of the cartels v the moilae s moceremen
markst was froow H o 2007 ol nohe domiexiic imdistein
iremnrive hearing monuEcierer morked wey frosn 8 me 20
Adchoreh borhy of them were aifowed leniency die fo Cowia=I9, it &
ettt erwesicer oy o rese o o the Bareniial contmodiiies
mpprker. T gaper dmerlt 0 emphasize o pelewiann  hrocdir
perspectives and ihetr appiicalainy imser exixring o,

Sammasiip Kumfn, Assistan Frofosser ol Lew, JI5 Univerity, Kslkma, imdin,
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I INTRODUCTIOMN

The Competilion Commission of Indin took very qualiaive steps in the
puncdermie ! It crested two wehsites for filing information. One was atdsegis-
Iry@lect.gosin and the other was comboregistry@loci gavin’ The CCl con-
el hearing through online mode in this hard situstion which was vary
commondable. The Commiszsion came inin power tn adjudicate the mat-
ter related to competition law in 2009 after repesling the old Monopolistic
Resirictive Trade Practices Act. |96

The aim of the Competition Act 2007 & o promote filr compelition in the
market, The directive principle of state policy prescribes that states should
malce policies so that the economic system cannot be concentrited, A concen-
trated economy moy couse common desriment. The Competilion Al wanis 10
wipe out the cconomis devil to save not only the competitors in a markel bul
alsir the consumers ps well, Indeed, the objective of this Act is 10 prevail just
aml fairness in the competitive markes,

The old MRTP Act became obsalete doe 1o a change in [he economio sys-
tem of India ! Since the vear 1991, Indis has stepped towarids liberalized econ-
omy from a nationalived economic policy. In & changing scenario, the Indian
competition regime has shified its objective. The Competition ACt is more con-
cerned to promote competition mdber than curbing monopolies. In Brabee Dt
v. Liman of Indica’ case, the adjudicating suthority of the Cominission was chal-
lenzed om the grounsd of separmion of power,

Mostly in this kind of hody, which has adiudicutory power, the Ei‘l.ﬂi.l.'l'ﬂll!‘lllh
appointed from the Supréme Court or the High Court judiciary with the: safls-
faction of the Chief Justice of India. Though the chairman of the Commission
i mot appointed by the judiciary. 1t was the issue of the aferementioned case.
However, the Courl was of an opinion that to decide competition-reloted dis-
putes expert is required in that feld. The Supreme Courl observed that the
expert in the economic field is required to sobve the cconomic disputes bt une

U Competivion Commission of Indin is the conpetilion pgesey of the cominy,

T hilpaie wr s oy, ivsbiestdelil filesfwhnts_newdocumant Mal lgefor CCTwehzite.pad |
{ ldl visied ]'IJ:.' 12, ZU ).

b Comapetitiom dAmendment} Sel, 2HE

U wancpalies and Kesirictive Trode Froofices. Act. 1968

' Frahm Dulov Uwion al India, (205 2500 431 @ AR 2065 2C.730,
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appellate tribamil 15 required which should be chaired by the Judiciary 10 save
the separation of power doctrine,

Competition tegulators have given so many relaxations jowards the enter
prises’ reason 194 hord time. These relaxations can be gramied for & limited
time and rencwed as needed® On 199 April 2020, the CC1 proclaimed an advi-
sory. It allowed Information sharing, which was one of ihe amicompetitive
praclices between competitors, associsted with pharmaceutical, essentinl com-
maodities, and services like logisties, tesls, ete. market,

Mevertheless, in the railway procuremenl market, so many wonal depars-
mints fled o comphaint. The allegotion was thal some railway vendors created
cariels in the ralway procure market from 2009 4o 2017, Information was (kat
the railway vendors rigged the bid ond suecesafully comtinued the cartel”

In anodher cawe, CC] took fmo-motu sction in the dometlic artomotive bear-
mg market. In this case, the cortel was alio being conlineed from 2009 o
2014, The CCL, abter receiving o disclosure regasding cariel, neduced the pen-
alty ns per Section 46 ol the ndinn Competition Act 20070 Section 46 denates
that the CCI may provide o lesser penalty to a producer, distributor, seller,
trader, or service provider if they fornish full and trge disclosure before CC1LF

in this pondemiv, the CC1 wssued on odvisory towands the medical and
bealih core markets, essentipl commodities markets, some Service provider
miarkets Hke logistics, testing, ete. 10 profect the interest of the public at large
Finwever, the carted ook place in the aforementioned markets almost o decade
agh, Desplig thal leniency & given 10 them by CCL Is it justifiable? How other
nutions are handling this cariel dispete amid pandemic? This paper i3 dedi-
cutied [0 pnswering these guesiions,

I, RESEARCH METHODOLOGY

This paper will be formulated from the e-repositories, articles, books, case
atudies, and availnble deta in the inteenet souree: So that it con be called quali-
tative, deseriptive, ind snalytical. Meoatly, this paper i dedieated to finding o
the justifiability of the lentency. given to cartel conspicators, based on doctrinal
sources. The gravansen of those studies have holped the resedrcher 1o walk on
the path of rules of the research methodology. Moreaver, this paper gives oredit
to nll the references and the pessoms who have helped the researcher to secom-
plish it.

]

' ‘Raference Crmes Mo L oand & ol 2006, 1, 4 ond B of 2004, avallable = bispecfvow i oy iny
sReRdE U S les -0l (s visited Juky 12, 20210

' oo Motu Cese Moo § o 3087, avuilable a0 hitpeiowscal oy fndsin iide el filests -u =201
pudl | lest vlsdted July £2 20210
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11l DEFINITION OF CARTEL

Section 13} of e Competition Act 2002 denmies agresment becomeys void
i ir iy et Iy Velerprice” or “gosoclaron of enferprises” or Cperson” or
“aesociation of person” fo cavee o likedy fo harme competition within Do ®
The Compelition el kas alvg mostioned thal carsels cam T o i prisdisg-
tiomi, supply, distribution, storage, acquisition, or control of goods or provision
of services™ Section 2(c) of the Competiton Act 2002 identifics three ohjecis
of cirtel and those are limit, control, and atlempt to comirel” In i of
Frretiee v. Hinduwien Developuent Corpn” Supreme Court said “A cartel was a
group of producers that agreed 1o comitml the production, sale, and prices of o
product o gain & menopoly (0 o specific sector or commodity.

Thin amounts to o shady business seiivicy that isn't in the publics best
interests” According 1o the Competition Act, on agreement is “any arrange-
ment or understanding, or setion in eoncert, which is fomal or writing or

legally enforceable™ The enterprises from a combination of coc ansther
control sules and prices of the markes. This combination can restrain the ma-
kot Cariel is used to have happencd in the some form of businesses. The basic
abjective of the cartel is by combining enlerprises restraining the output level
of the market, fixing prices, und imposing an adverse effect on competition.

In UK Enberprises Act 2000 cartel is stipoboed sg s erminal offanse ¥
The Act speaks tha “it i 0 eriminal offense foe individuals those dishonesthy
take part in any foem of a carfel which can fx prices, dhoses markets, the
limit of production of supply and rige hid™ ™" Chapter | and Chapler 2 of' the
Competition  Act 1998 m the LK. prohibiis anfi-competitive-agreameans, ™
Article 81 of the Furopean Community Treaty also prohibite anti-competic
tive-ngreement.” After ihe enactment of the Function of Tresty on Furopean
Union (FTEUYL the EC Treaty has been repealed. Now, Article 100 of FTEU
prohibits anti-competitive-agreement.® Cartel s one of the formal or writing or

! Commpetition Acl 2003, = 32 as amended by Compaiion |Amendmenl) At 207,

" Comspeiition Ao, 200, & 3(1)

" Compoiition Aol 2002, 5 2e

B o o bl v, Wit Develnpamen O, (19930 3 500 408 0 AR 19094 5 08y
(a3 S0H 17K

" Compodition. Act, 2002, & 2%,

U Ererpeises At of United Eompuom enaced in 2000,

Y g and Robertay, Few Imeedependaen o dNipopadlinn  Moebe, 100 Jmmal ol
Feowamenics M 3331 157,

* Precl Mochan, A Faonrr Bechl o8 Cacrels o Avicnesd baimmey, Iaeisie Maicy
Rerd, Covrerirem Civibnsaek o g, New D availible ol biepatiocs gon i mgges
wetlinResenrch Repontal Pred 20071 pdl (st visied Sep, 13, 200

" Oame theory s particolurty eselal wol for onderganding wiy firme aod individenss muke
the deciiicns ibey o, and how the decisinons maie Ly e inicidinl ®Feam oohens availn-
B o kitpobeconom e shooasnm iesisudenimnoummee viPgmmetheney i i yluiesl Seq [T,
2030},

* Spe Feommmics of Carel, avallabde af wwrw, o2, nel! bog i les Ul lusian_CHezopaly pull | lass
vighaed el 10, TR0,
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fegally enforceable anti-competitive-agreement that can be divided us horizon-
tal angd vertical,

A. Horizontal agreement & Vertical agreement

“Horizontsl ogresment™ is mode in the same stage of the production ¢bain
and the same markel whereas “Vertical™ & made o the different stages or
levels of the production chain in different morkets. Tt restrainty competition
thmagh te srrangemen. eselusive sopply agreement, exchisive distribution
agreements, refusal toodeal, and resule price maintenance. The verfical agree-
ment is treated more leniently than the horizontal agreement, Figure | depicts
the relstion hetween hoeizomtal and verdesl ogreements. The vertical apree.
ment is mode between seller snd purchases thenigh horirontal happens belween
b,

[ Ife Sepoier ] lul= Supgiie ]

% e

[Jl.ll.: bog Marnfscturs } sersoptyl {m bag m-nur.u::urer]
[mhgmma-:} it [mmuwmj
- 5
% 3
[ utabag H-alalhr_} i [ sute biag Ratadar }

Figure 1 Heeleaflal o Vertica relrion bebwisen markel playey
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The rcason for ditferent treatment between hoctsoninl and verticsl ogree.
ment |8 horizantal reduce or likely 1w reduce competition more than vertical.
Horrzomial agreements hke price-fiking of market shinring have moare adverses
efleets on the competittve market becuuse of their nature. Price fixing is while
more than ohe enterprise jointly with an arrangement. understanding, or action
in ¢oneert set prices for their jomt bencfit. On the other hand, market shar-
ing iz a formal or informal practice when competitors withow competing with
each other share market (o hirm the faoir competitive rule, Indeed, hoth affiect
the competitors. and consumers ns well. These wo canse eoncentroftion in the
economy. Competitors sulfer because price-fixing and market sharing create a
harrier for them (o entry, The consumers’ rights get infringad beciuse they are
-::Epclll.'d to purchase a stagnant product or avail of o low-quality service al a
high gosl,

B. Procedure to adjudicate cartel dispules

Commission starts  adjudicatien after collecting the {nformation  from
Mhrector-General (DG Aggrieved can inform before the Commission if its
eompeting rights or cansumers riphts gol violafed There are three modes in
which the competition commission ean stard adjudicatory Function, Based on
imformation lodged by Central Governmienl, State Governmend, and stadufory
body or From of ony pesons or Cominission fsell can ioke swsamadie sotion
mrainst the plleged Arm"™ Commission provides  the charge wpon Director
Crenetnl (D0) o investigate.™ DG mandotorily has fo send investigating repor
hafisre the commission® 1 there {8 no prima fecle case found, Commission
can dismiss the complunt. In 2 case of a eartel, the Commission can impese
he maximum penaliy oo each conspirntor {distribuior, seller, pradiscer, iruder,
or service provider), which shall be equivalent 1o three times profit mads ol
from cariel or ten percenl of the avernge of the turnover of the carel for last
three proceding financinl vears =

The Commisgion can alzo imposze cease and desist order or discontinustion
of pEreement order of compendation order to the offenders. The “lesser pen-
alty™ in n cose of & cartel can be imposed if any of the conspirators singly
or pointly distlose the facta subject to the sodmission’s sifisfaction 2 Exen
the Supreme Court of America in Verizon Commumication v Law officers of
Clircutty ¥ Trinko cose observed hardeors carteld are perceived os the “suprerie
evil of antitres™ "

Caninpecinison Act, 1002, & [0

Compentbon Act, IO, & 381},

Competition Act, J0HIE, 5 J6[2)

Compotbiboy Ay, 20402, 5. 275}

Crovmpesistion: e, TOOY, & 48

Werbooa Commumicatiuis fne . Law fHTices of Curtis 3 Trinkoy 2004 500 Ombme U5 50 2
157 L Ed Tal B23 ; 5440 1S 508 (200,
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Mogt of ihe developed countries heve delermined eariel ms 8 criminal
offense, However, Indin follows the civil procedure sysiom like Furopeasn
Limion. Chard land Toble 1 depicis -beknw (he yesrs of imprisanmend and Acts
foflowed by ten developed notions a5 to criminalize eartel offenders:

Cariel Imprisenment graph af ten deveboped couniries

MAAKIMLIM IMPRISONMENT YEARS WISE CHART

Wil

Ldiukta [ R R TP N PR S RN |

CILTS

A fndlowed




=
=
m S0 3 LTI CLE = AL = AR = T A L3 L R 2 s ommn s g e i a e Uy Lo T FLHg T s o O v s g
-
m *] R, P LRELY O A
5 [ somzev
= (memapy
= £54[3¢) e
5 LIy
B
M TSI HER AT
- EERTIELTN
= APl eyl S=Apm
W Apadiiiig) o maap
W T ey TEMEE s by
o IEIFEELE ) NElpz e g [ lalERR oy
M puw 2861 [ 70 (e ox 19w | can M) gp urmane | nrapmy pv
= nannadmey [ 3y apri MET IO | T e gl “pf-0 | ummsanEy =Ll
m OG0 AT A ey RO wy | Eamg s agRel Ko | URULSgy
= MR 00 || mamEnSay ) ) Epidl] sogiadiny | nwoeeay | ‘TME oY DSH "By MRIELITTy | =g o ]
M uotsal] | Ajedouogy | Ajedoocwiey | sanaindgsy | qeweg ey | s)ewg | asudong | wonnadwen ISR [ uoaag
L ity EAiay urmdief [l LA [TRE Hn BTy | Y&

137

T




138 KT IOERNAL OF LAW AND SOCIETY 13 KT T18. [ 2023y

Thas table indicates that nwost of the developed nofion criminalize curiel
and priwides tmprisoaments according to their respective Acts. However, the
recerd trend around the world as o provedimg imprasonment o cartel offendars
s very rore. The LR B2 only impoging o hesvy penaliy upon cartel offenders,
Imprisonment in the cartel was o regelar occurmese in the LS in the early
19705, In Canada, noe cartel offenders sinee 19%6 have spent o single day in
prisoin. Severol cartel conspirators have been convicted bnd Lster thoir comvic-
ticns were commuted bo community service or hame detendion. Wherens UK
and Isrsel are the nations who impose imprisonment upon cartel offenders
still now, Buwl in lseel, the highest punishments that were given upon cartel
offerncers were only for nine months, Mest of the imprisonment punshmeniz
had heen suspended liter om, Indiw on the other hosd folkvws avil procedare
o deal with tese anti-compettivg 1ssues. Moreover, the Eurepean Elnion iiso
foalbows the cival procecure o handle anti-competitive issues, The Competibon
At of Tndia is mesly modeled from the European Commission Treaty, Artiche
gl ol the European Commssion Trealy @ mone all less the same as Section
3 of the Competition Act 2002, The practices which are determined by (he
Eurapean negimse ws ant-competitive the same are also comdidersd by Inda,
The practices are (7) dircctly or indirectly fix purchase o gelling of produets or
pervices (i) limil o contral peodisction or services o ay Torm of technodigi-
cal development, (iii} apply dissimilar conditicns upon other teading members
(i) conclusion of contracts subject 1o aeceptance of other trading parties whizh
i5 0 supplementary obligation in nature.

The LIS also provides lentency b0 the conspiratiors. The Department of
Justice differentiates curtels from traditionnl cominal offenses. The omiibruss
bow of the LS provides leniency if the offense s disclased. As per the 2011
report by the Govermnmenl Accountability Office, there were 173 eriminal cartel
cases wene fibed by the division, out of which 129 carle] cases (75%) were dis-
posed of by imposing leniency,™ The Eumpean Commission through o notcs
in 2000 has adopted the “leszer penalty” provision. This “lesser penobty”™ can
he given if that offense is diselosed.”™ The Evropenmn Commizsion can leave the
cartel offender nol imposing a mpnetary penalty or 1@ can fmpose 3 minimwm
mionetary penalty (o the cartel offenders if the offense s disclosed,

= Crimim’ Coried ODfwee drmmaned the ol hipefwsew noranmosel nBripht comiend
Hmi:dbn'rnﬂlml.imlt'lqﬂ:ﬂﬁ&ﬂ-‘ﬂd-:l'ulini-uqrp;lrur:,_, }-il vl oo wimited un
Feh. 2, B2,

® Uprmre CArares GEvERRMEKD  Accoaniaininy  Oneog  Chikessl, Canm Exeosresad)
Erikpiower Views oo Dawasr or 2000 Awromnn Berowss ane Mooy, o Suissii
Wemmw rw i PoTFrTEM, REesEs 0 LisoRESSEAL CremairTiss @ Fnne 13 LJII!'_I-' iy,
e oo ne v o e | 1609 pEl.
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IV. CASE COMMENTS

Ay Cartel in Rafbwny Procure Market

In the mailwoy progurement market, one peece of informatkon was fiked by
the Chiel Manager of South Eastern Radtwsy Compeny sealnst Hindustan
Limited Company and others. The information was reluted 10 bid riggings
it the railway procurement market. There wis o tender related w Compasite
Bruke Blocks (CHH). It was also stated in the mformation that the opposite
parties are the vendors of brake blocks mackel approved by Research Design
mnd Standard Organizadion (RDSCK It was alse stated fhat the alleged par-
tied rigged bids doing prior negotistion between themsclves, Prior negtiation
i= the most importand element in the cartel, The Commission consisdering the
fucts ordered ita investigating person (DGHe find out the gravity of the fact
L4 from the various sources callected imformation. He pointed out throwgh-
oul its Investigalion repord that so many E-Muoil, Whots App, SMS, and also
Cull reconts were the evidinca of the apposite parties that formed cariels (rom
200 ta 2017, The DG found that opposite parties used 1o dyeide the quotation
of prices and quantities in the various tenders, Noated by Indian Bailways and
odher entibes for the procurement of Composite Brake Blocks,

It was also found by DG that one of the employees of Hindustan: Limited
Company made an excel-sheet and it was being upduted os per the negotiations
that happened with the other opposition parties. The Commission by cansider
ing and adhering o both the parties along with the investigation made by DG
held liable the spposie parties. Moreover, the Commission lubbed othier four
cases, which were alio filed from snother railway repion, on the sume alloga-
tion, and the same praduct® The Commission did not allow monctary penalty
due to the outbreak of Ceovid-19 and the small anmual ursover of the oppo-
gite partics. Section 46 of the Act leys down the disclosure has to be Murnished
hefire the pmceduse of investigation siarts, However, in this cage, the {nfoe
mation of the cartel was received by the Commission from the Chiel Manager
of South Enstern Raitway Company. who is nol the porty asgocinied with the
cartel. The Commission despite that left them free by only imposding 8 "cease
antl desist™ arder without imposing the monetary pemaliy.

® Those oee; Cenmml Rallbways v BIC Ao (7 L, 2020 500 OnLine €01 I8 Exsern
Rpiliys v, [BIC Aalo [P} Lol 2000 800 Oalive OCF 3% Morh Wosiern Baibamvs v, 81
Adito (P lnd, 3020 50T @eline OCT 28 oml Werih Western Ballweys v Bane Banke 1ining
Lok, 203 500 Chnline CCE 22




41l RIT MURNAL OF LAW ANL SOCTETY 5 RATT PR (2

K. Cartel in Automotive Industrial Original Equipment
Manafoctarer market

Cammission ook spe moi ietion in the autdmolive iedusteial odgingd
eguipment manulaciurer market. The commission recevad o diselaser ol car
tol held during 2009 o 2H4 from one of the carbel consplrators namely FAG
Bearmps Indin Lid. The Commission provided inerey on satisfeedion. [ s
called “leniency™. Lenency con be given on the following satisfactory prounda:
(i} the discdoger enterprise must help the Commission 1 sdjudicate (i) disclos-
mg [eds musl be tews (i) digclosure must be furnished belore the order of
the Commission for sterling e mvestigetion. However, section 46 of the Act
ready with Regolation 5 of the OC1 (Lesser Fennlly] Begulations 2000 spons
the opportunity for cartel crsstors from petting read off mecimem . penaliy
like three times penalfty from the profit obtained by cartel or ten percent of the
sverage of the annual income of the last three preceding Rraneinl years,

This npplication wis placed by saying these above-mentioned enterprises in
mutesmobive ndusirind origingl squipment manufaciures market had manifesied
cartel, Convincingly, Section 46 of the Competition Ast provides diseretion-
ary power o Commission. 1 laye downs if Cominission is satished with o dis-
eheture, which i3 full snd trase, it can mereifully take the matter and withaod
giving a mometary penalty, ol can impose only cesse and desist osder, or dis-
continustion arder or compensation order upon offenders. The DG pomited ol
severnl maetings were held betwesn the opposite partice, The DG also found
severnl eomuile communiented betwesn the conspirstor.

The Commisson imposed only “cease snd degin®™ orders upon them instend
of giving the monetary permlty. However, (he Cartel ook place fom2009 1o
20i4. Here this case wod taken by the Commission receiving one disclosure
from one of the cartel consparstors, Having found the mopetary loss faced by
the enterprises associnted with the eariel, the Commission was pol of an opn.
ion fo impose o monelary penalty, Howewer, the cartel accurred from 2000 fo
2014, The Commtssion did not nsceriain how much profit they ganed when the
eartel oecurred, Without determining it the Commizsion peavided lesiency ihat
may he mnpstifisble in the eye of o,

Y. MEASURES WEHRE TAKEN BY ANTITRUST AUTHORITIES
IN OTHER JURISDICTIONS

The "UK Governiment™ oo 1% May 2020 issued "Diary Produces Owder’,™

It temporarily relaed (e “UK Competition Act 1990 on the dairy mar-
kel It excluded “Chapter | of Compelition Act 19987 which dealt with

- hitpsfewre depislosen gk Auk sl A00ERY mnk M view=plain | los v #inal Sepr 12, 20000
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anti-compelilive-ugreement, between dairy market, whick ws comprised by
“duiry product market” and “diary logistic services”. This arder was nol cure
ried after the second  August twenty-twenty. " The ‘UK Groceries order” tem-
porarily relaxed “Chapter 1 of Competition Act 19987 in the Cirdwery marke:
utso.” This might allow merchants 1o exehange siock-level fnfrmation, collah-
orale 1o keep sliwes open, and share distribution conters and delivery trugks,
Dispite thee the “Competition Market Autharity™ (CMA) significantly ardered
any unnecessary cartel can't be tolerated. The “European Commiission™ on
May 2020 announced the decision to allow certain types of couperation
between the milk and sgro-food industry. In that cnss, sectors fike milk, milk
praducts, potsoes, live plants, ind Aowers were given suppart fo coaperabe. ™

The “Australian Competilion and Consamer Commizson™ granted s many
numbers of authorization to promete the market like (i) given chance to ot
dinate between procery market.™ (i) given the order in shapping conter gwines
b coorcdinate to develop rent reliel measures fram small to medium tenanis, ™
(i) Banks were asked to coordinate und provide supplementzry reliel packages
o individunl or businesses,™ (iv) Gas and clectricily were ordered 1o ensurs
stable energy supply,™ (v) Medicine wholesaler are given chances 1o coordi-
fate o ensure the distribution of nedicines and other essential pharmaceutical
products." The “United States Department of Justice™ ond the “Federal Trade
Commission™ jointly allowed collaboration ameng the health sector, Despite
that, it proglaimed =irict guidelines on collaboration during sn emerponcy,
Likewize, Conadian and German suthorities allowed pro-competitive collaba.
ration if those have proper justifications.” Germany provided the preen Tight

ol

T Food For thesghts baplesteitaron of Cospeiibon Lo Liurivg e Conid )9 Pimadomle. Hag
ing o, ittt wewe. bromd beneh coimsicol umnsinod-fir- Uhemghi- v besn et s com-
el doring- o d-0%9 o vinkbed July 12, 202))

" .ﬂl.ll

" Bayrermrkers &y Wk Together o Engw Grocen: Sy, MUTs:iww s scise govsiufmedin:ne.
hum'wwﬂmwllanmumwur':—ump!} (hasi visitenl Fuly 72, 26073

Y Moy Ceutres i Conperate fo Sippvrt Kefail Tendas Bl wdece o aud iz re.
lenstahinpping AR la-go-opornbe-1o- s rpo-reinil-bomimas (ks vimited July 12302,

= Mambs furthriven do Co-snerate o Loan Bttt e Siewloste hieps A v oo, povan
- refease k- Rl or s d-fo-coe-tperale-nn-loanere Hef-and sery loss Lkt wisited Mily 17,
22

* Dhyrewtion i Sagport Sefimle Enenrr Sectar dsthorised hlm;ﬁ'wm.umw.umemu-m
lensefea-ipar s o= teesapporereishle —ergrgy-secieeantharized (s yisied duky 12, PHEI)

T Muefciar Manuferivers I Coordiaas oo Oyl 59 Hemgpomae, ot psFwow wosce v e
mcdh-ﬂm-'nmliu'urmnﬁqluﬁrs—l:-mrllrm&arr-:mil-I'i-mnpuun hast yusited July
12, M2,

" Jolwl FTC-DHS Awnmmss Sealisms| [Rensmms Coancid 0%, hpips Swoww fre, povdpublsc-stmtes
m e 2N il i il of ot et sbatemani-regard ng-movid-89 s visiond fufy |12, TR0,

= Oefercding . Competiteon o the  Afirkers Pharimg  Cividl o Bitp S oial oeg o/ dafiond -
ing-compitition. markss-daring-covid-19 (Bs yisined Inky 12, 20214
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on the metail mdastey ! Callaberation ams sutherized by Camada 16 nssisd the
delivery of bow-sost gonds and services in the |:|.lr1rJ|:-.1'nir.‘:."

VI DISCUSSION AND SUGGESTION

Thet impagt ol the near pandemic. situatipn and (b subssquent Jockdiwn
wis vigible in most of the sectors-bul the gravity of damage in ceriain sectars
like Adirhne, toursm, hodel, ete, was beyond imagination, To contan the s
dion pnder nocertain threshold the Government had 0 ensure some degree of
Ccouperanon among Lhe emerprises in the phormaceutical sector, Therefose, the
Commissions advisory of 19" April 2020 ftted perfectly fllowing the demand
of the situation. Ih peneral praciice, leniency. should always be considersd u@s
an exception and sheuld sever overshodow the parpose of the rule.

Meatwhile, in Uhwionr ef Indie v Hiwdistan  Developmend  Corpn ¥
LCorparitlion , i Suprame Courl excluded cartels from punishment if 8 was
made for the public inerest. The High Court of Mew Zealand in their decisisne
in Cesnrmeree Commissog ¥ faternationag! Racehorse Tramspord NEY exelidid
moneary peneliv due roo e responden compoin EfRE Serinus. mowetary
Infuey I fhe peomclennc [F we earefilly dook fnto the "Railwiy Procoremen
Market” and “Automodive  Industrinl  Origieal  Eguipomenst  ManuBictuner
Market™ incidem where despite being guilty when exclusion fimn o mone-
tary penalty wes awardcd to Hindusian Limited Company & Onbers ool FAG
Bearings Indid Led. & Others for the monemry injury, if appears surprising.
The Hindusian Limited Compony & Others and FAG Bearings lndia Dd &
Others created cartels neither in ihe pandemic perlod mor e the pablic infar-
€5l The general purpese of any cartel as always 15 carning extra peofic thootigh
unethical ways and here time frome 5 an (mpoonnt facwer,. When lenléncy
wiis ondered under the context of Covid-19 aml poor fnancial condition dee
o pandemic, the crime committed one decade ago should nod come undzr ifs
parview.

Perhaps . the Competition Commission without any considerable justifica.
tion allesved leniency upon these two morkes, Despiie crenting & cartel, hork
Fonlal in nature, one decads ago and after successtully conpinuing the wme,
the Commission on discretion allowed lenbency. IT this s the sorm then alber

= ||l|.rl!i:I'l"|'I-|.'|'l.'|'.rl'!Hll:I'H.mthl'-llﬂlrﬂl-huﬂH.-mnu'f|rluaB,EI:mi'ﬂ1:|I-a|lI:I.'li|!T-|ﬂ|..|h'HEHIFHIN.-‘I.
(lust vished July 12, 2021

= Dhafenaesg Commpedition iw e Moelons Dol Conddl 10 Bt pa i ed ospinewaidelizml
ing-comperithmn-markers-durinp-corid-19 fast visved Joby 12, 20210

“ Uhnios of Inde v Hindestan Develppment Corpn., (19930 5 8§0C 4596 @ AIR (94 50 UHE
119931 3 BOCR 12K

“ Commeeres Commbssion v Inernaiona] Racehorse Trasspon WE, 2020 MAHC 176, avails-
hiw at hitpsfenmeom. govintfvase-regismcase regise- e intermat loml-rsclirae Trims.
nuat-pew-reslind-parinemship | sl visied July 12202140
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ereating a cartel and violating the comman rule of the competitive market, the
cartel offenders will be released by disclosing fcts hefore the Competition
Commissien. Incorporation of the iden of tme frame is necessary 10 sccure
Justified pumishment or condonagion.

VI CONCLUSION

Mooy more developed countries bhove adopied crimingd  procedunes. (o
denl with carte! matters, On the: other hand, Indin liks Europesn Union has
adopled the civil procedure sysiem. Although, lenient punishment i3 one of
the most practicable discretion of the competition regulstors across the workd, "
However, leniemt punishmemm shoubd ke given based on truth disclosure. 1o
these aforementioned cases where the Competition Commassion of [ndia pro-
vided lensent judgment that was appeared like & covid pass. Inlormotion shir-
ing, one of the ingrediends of the eartel, should be the defense. i1 i 15 maode for
the public interest. Though, the matters were neither done for the puldic nger-
st it also the monstary loss that the enterprises faced had not boen happencd
during the pandemie. The prosdsion regarding lenient punishiment wwder scction
46 of ihe Competition Act 2002 should be jmplemented considering the time
frame of committing the erime. Otherwise, the emarkable commen, passed
by ome ol the Tarious céonomie scholurs Seott, 13, Hammond, will be true that
cartel can be desceibed bz “thelt by well-dressed thieves™ "

Replnce the Vortical “Toble of Acts followed" with the following:

Takle |

Conmiry Lepml Provision

Augiralm Diivessen T of Mart I of the Competition and Consomer A, 2000,
Tarmerly the Trade Proctices Amendmen (Cortel Comduct and Oilser
PlcEsures) AcL, 2009,

Koren Manapaly Regulation omd Fuir Trsde Act,

Jnpun Antimenopaly Liw, 1947

lerael Resrractive Frade Practices [aa 1565,

[heimark Tha Denish Competition Aot (Consalidstion Act Mo, T af 13 Juss
MM3), seethhn 23],

Biruil Brazil™s Evonrmic Crimes Law { Law Mo, 8137540,

Lk Enderprise Act T2, secticn |5,

Cnnada Compelitivn Act, RSC 1985, ¢ O34, sect|on 45,

LIS A* Antitrest Criminal Penabty Ephancement amd Belform Act, 24044

{Recent *receni development in the LLS.

Developenent)

L5 & Secieon | of the Shenmnan Act, 189




FORMATION OF CARTELS IN INDIA
AND THE LENIENCY PROGRAMME
REGIME: AN EFFECTIVE TOOL?

—Zaid Akram Khan & Shreya Mehta®

ABSTHACT

Cartelization recheces the overall level of competition n o arrket,
harpring those [mipcent customers of the goods and cemnpet ey
wha are situaied owsside the cartel, witich has been feferrardfEod aav
o i antitrusd infeingement and is steictly prohibited Hhrcenh
the world  Carfels, on the other hand, are frequenty difficul
fo detecs and, ln some caves, even more difficult do o establich
The Competition Commmission of India has stated that s i
dive fo explicit steps faken to prevent the fovmation of a cartel
fntraducing lemigney programme is ane of the most effeciive W
fo-combal curfels wevldwide. Hovwever, the programme destared
to suppart effective enforcement of the competition lmwa Siar
the cortels hove smarged ay e of the wost efficlon’ means of
cambating cartel octivity around the globe. However, this. cannm
b ascertaied with certointy abouwt the lndian lemiency sysien,

The purposeé of thix essay Iy 1o ook ar Indic’s lemiency regime,
fix problems. and potentiol solwions. To begin, the Cleameprodition
Cammizsion of India examined off 4 lewlency requses considered
iR ferny cartelization cases.

Sevond, the leviency regime of the comperition lows in the Soreign
conmiries fite USA hae been mentioned, aned the European Linion's
temiency schemes hax been examined. Both of these firtseivtions
feve two aof the worlds most effeceive amd efficien regiilating
adminicirative struchires for the competition. 1 is executed 5o
Hral the Compotition Cosmission exisiimg in Tadia conld Bl the
regrived kneneledae and skile by wsing o ool that @ known to B

Sividors uf KITT School of Low, 40 vewr student,
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et af e maxt gffective wias o breok wp eartels and defornine,
frrevent amd it the _forsation of cartefs

INTRODUCTION

The bes definition of cartels is “mny ant-competitive concerted conduct
tor arrangement), by compelitors, 1o fix prices, make rigged bids (colhusive
teridersy, impose oulpul resirictions or quotas, or share or divide markets by
assigning consumers, supplicrs, territory, or lines of commerce”

Buch agreements or contracts wro seen io hive o substomial fnflsence on the
underacdng competition since they alfect consumiers wwd other markel com-
pelitors. As o resull, they are being peohibited by the 2002 Competiton Act,
of India'. Section 1W3) of the Act specifies the criterin thot muest be eunsid-
ered when determining whether such an unlfavourable effect arises. ldemifying
carlels and upequivoenily demonstrating their exisence, on the ober fand, is
om0 the mest difficult aspects of reducing cartelization. Beeause: participa-
Hon in anti-competibve agreements is illogal and violators may fioe fines, such
sctions sre typically cartied oul covertly, meetings are held in secret, and ithe
wimkaunt of reloded paperwork is kept 1o 0 minimuan?

As u result, the regulutors of the competition laws sround the world have
rmplemented various. programmes for lneage as an aid in the enforcement of
cartels. There are incentives for cartel members 1o proceed wwwards the compe-
Htion commission uathority and aid the commission sccordingly by providing
neenrate detaiked facts; statistics ond diMa under these programmes. In regions
with modern framework with respect to competition laws and administrative
frameworks, like the United States, Furopean Union, such leniency schemes
have emerged s the best effective method to identify cartels’, They alse sct as
a deterrent to fulure violations of these frameworks. Between 1996 and 2010,
W, of the fines levied agning companics in the United States for antiirust
vialations were the result of investigations aided by leniency applicents’. More
than Falf of the 50 international corted investigations currently underwiy in ihe
United States were initiated or ore being advanced based on information which
are obtained from leniency applicants of the 57 cartels investiened in the
European Unicn ond found to exist were investigated vsing the leniency notice,

Competition Act, 2000, 3, o 12 of 2003 (hereloafier Competifion A, 0033

Buildery Assn, of ndin v, Eement Manifeciurers Aws, 006 SCC O Ling OO 46,

Camm BraromWinis & Cinscomee Taas, Awn-Chuth, Espmcesent g 4 Contmmigay
Ao | erRey Kelimuos, |2015),

Bomie O, Hamsmosl, Tim Ewmuress or Cmirad Anneen Esomcisiass Cvin mie Lar Twa
Dhic e, Armeams B T 2470 Avniag Byrpsar Desrmmme os Winte Coiie s {Feh,
15, 001, Bepaste o justice poiefile S 1H 20 downlead.
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negaunting, for nearly 93%. Furthermose, 166 corporations (47,16 percent) of the
35I business entitics indulged in the cases which are fiked for clemency’. As
a regyll, the importance of an effective keniency regime in encoursging mem-
bers of the eariel industry 1o conperate with the regulators of competition baws
which furiher cannot be overstated,

Any cortel member who approaches the Competition Commission of India
(CCl) m India and offers assistance may be gramted reliel®, up to and inciud-
g [(HFG of the penalty that would otherwise be impased, if cortuin condi-
ticens are met’. The Indian leniercy progmmme, on the other hand, did not gel
off to & pood start, This iz primanly due to problems with the leniency rep-
ulations, such as confidentinlity, as well as o lack of cases in which leniency
wiis requested and lingering uncertainly aboul the CCIs leniency policy, After
the Competition Commission of [ndis | Lesser Penalty) Regulations, 2000, were
amended m 2017, darifications on confidentiality were made. Ferthermore, the
restrietion on the number of applicants was removed, expanding the parties
who were eligible for a penalty reduction by clarifring that applicnats could
he both individuals and corporations®, The fillowing parl of this ongoing ar-
ticle would discusses the important changes that are requiréd for making rel-
evant affirmation as well &s the extent 1o which an applicant may be granied
leniency.

ANALYSIS OF COMPETITION COMMISSION OF INDIA
(LESSER PENALTY) REGULATIONS, 2009

The Campetition Commission of India {Lesser Peralty) Regulations, 20
(the “Regalwtions™) hove outhng certain sriteria and process for imposing a
bess penalty under Seotion 46 of the Act. An applicunt must meet the following
conditions in order for a lesser penalty to be gramed:

® The applicent must stap participating in the eartel’s activities as of the
dote of its admizsions, unless the CC1 directs otherwise:

* The applicant must make crucial disclosures reganding Act vielations,

* The applicant must provide all the required detgibed inlformation, docu-
mienls, wnd evidence as may be requited by the CCL

! Ol Pominte, [, Serbam & AM. Dimo, Ceelely i B0 Souly oo e Eieeivenes ol
Lewieney Policy, & Mapanouist & Mapseress 329 (3013, htigsdewn semantescholar
e pape e el - Fa S AN A Saudy - pe-The-BVec ive nesi-al- Dam inte -5 CHY% 08 erban)
el ebe¥ | A Talec eSS e 2w Phlie 3 ie Soh

¥ Comapatition Acl, 2HEL Bd46, Mo B3, o of Padiamend, 2000 ¢ Indin).

" Competitin Coanmission of India {Lesser Pembiyy Bepulolims, 2009 ropn. diay Mo, & of
2% Thereimafter Lémver Pensly Bepubatlons.

* Leser Penaly Hepulstions, 1009, regn. 3 I | lndla)
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o The applicant must coopeeate and coordinaie Tully phpeuehoul the inves-
tiggatiens andd proceedings before the CC1; and

* {he applican shoukd not conceal crucial Facts”,

in the case of u business, the applicnnt must also list the names of oy imdi:
vidunls who participated in the cartel on |is behalt mnd for whom o lesser pun-
phment is sought, After reviewing the facts of the case, the CClL muy impose
any additional restrictions or conditions on the applicant as it sees A"

Typically, penaliy reductions are provided on a first-come, first-served basis,
If such evidence assists in establishing an opinion based on the lirst impression
ahout the presence of o carlel and initintings an inspection, and e cartel ment-
her who makes the first eriticnl revelation by yielding substantizl proof wiiich
may be allocating decrease of penally of up to or equal to lundred percentug
of thie penalty that is sceotntable to be charged.”

if subsequent applicants can produce evidence thal “substantially odads
value™ 1o the evidence the Competition Commission of India or the Direcios
General already has demonstriting the presence of 8 menopoly, they may bo
cligible for n penalty reduction. According (o the Regulations, “sdded veluc"”
refers o the smoumt 1o which the Director Generals o s ahility o prove
ihe existence of o carmel s enhanced.'

Any subsequent application may get o penaily redactivn up o I of the
fime which is charged on them”, and any second applicant in chronakogicol
orcler shall receive a decrease in charged value up to 50% of the firen] clasge.”

The fillowing information regarding cartel sctivities must be inchuced in the
apphication by the applicant in order o gualify for the lower penaky:"”

» The important details like the duta, figures, statistics, disposition of the
reporied canel the associated gools and the pureuite which are heing
acgomplished, serving as the means to achieve thase goals;

= The products and services sssociated with it;

» The relevant gengraphical market covered,

S Lusier Peninlty Ragalstbens, 2008 rppa, AT, (ndi)

i | psser Pennley Regulntiorn, 20608, regn, 3035 osdinl

W s Penbty Rogubaibons J00E. regn, 446, {Indis)

I Suprn nisle 12

" Lewser Penalty Hﬁ:uhlhlm.!‘ﬂlﬂ, FEEH -ll:H,||.. [T
i gesar Pennlty Repulstinns, 2000, repn oMy, {lndio)
1 |psser Peaaliy Regulations, regn. o the Schadule.
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* The beginmng and the whole tenuee of the carial; and

* The approximate capacity of business being caleulnted and affected by
ithe carted”

In addition w eher detailed information like date and statistics ane required
for provedural purposes, The Regulatioms hove changed over Wime, including
the. removal of the cap on the number of applicants, the expansion of applican!
ategories, and the addition of provisions for confidentiality involving applicant
ihentivy, datm, and supporting documentation. These can only be interpreted as
effierta to increase disclosures of carlel existence made by mdividusls or omgan-
isatismes affilisted with the cancls

APPLICANTIONS MADE BEFORE THE COMPETITION
COMISSION OF INDIA

Since May 2018, four requests for reduced penalties in various cises lagl
been granted. The 14 applicntions submitted in the four matters are all dis.
cussed below in terms of the stage sl which they were submifted, the infor
matin they provided os maieral evidence, the COPs evalumtion of Thsse
material evidence, aml p 6 result the decigion of the commizson wns lased
upon those applications. This work wos executed in an attempl o examine the
Commissions” methodology, so that it coold be corroborated that # s uniferm
o nol,

A, In Re Brushless DC Fans™
Perceniaje of Penally relaxed: 75%
Mumber of Applicant: |1
Status before Application:

The ihspoction was engoing, and the Dircclor Oeneral’s report was sl
pending,

Fouis provided by the informant:
The Appelant described the operation of the cartel, the vari-

o opetations of the cartel, its design und mode of operation,
its durniion, the incentives for s creation, the method and

" Cartelizstion in Hespect of Tenden Flogisd by Indian Railwoys S Sognly of Broshbss D0
Funs amd Other Electricad hems, In s, 207 500 Ombine U070 W
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priwedures for determining the cost evaluation of he prod-
pets o be clted and mentioned in tenders, wind the method for
identifying the nome of e tomier wWinmer,

CCs Cihservniions:

The CCE stuged that he Director General was ahle 1o dotect
pricing collusion a% & resull of information submitted by the
applicant. and (hat the Director General relied on this evi-
denoe 1o substanbiate (he exisience of the cartel. However,
when deciding the percentage of 1he penalty to be reduced,
the CC| wlso considered the stiuge d which (he petilysner sip-
plied such information. This was ascertained ami discovered
thit o selfevident cse had alréady been estublished before
the applicant disclosed anyihime.

B. In Re: Cartelisation in respeet of Zine Carbon Dry Cell Batteries
markel in India’”

Percentage of PMenalty relaxed: opposing party 3- I(HEG

Opposing party 1 — 3%

Oppeasing. porky, 2 — 20%

Number of Applicants 3

Status before 1% Appheation:

Inspections weore begun afier Opposing Party-d (OPIT], acting us an
informand, admitted o being @ part of the cartel ond requested loniengy under
Section 40 of the At

Informatien Provided by the 1% Applicam,

The OP3 application includes information on the causes which in retum
resulied in the formation of the cartel how it operales, and the safeguards pul
in plage W prevent both the detection of infracticns and a price war nmong
its members. [etails on the wse of o trede organdsation 1.6, (OP4 for the pro.
ceedings) 1o fscilitate cxchange of facts and the resulting cooperntion were alse
reveiled.

o Anbicampiilive l."unllhl.'l im thie Tyl Banerles Marke in Indiz v Panmsonie Corpn,, 2008
SCC Opline OO 41
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(CC1"s Observaiions:

The CC1 stoted that OFYs duia and prool wens rekivant und
important in defining the inlernal markel regulatory frame-
work of winc-carbon dry cell batterics, o well az the distine-
tive kind and scope of crueial exchonge smong cartel 0P,

It was also wseful i determining the identstics, residential
addresses, and email nddresses of key OPs who were pro-ac-
tively indulges in cartel activities.: A the credil goes to the
rebevant datn, details and coordmsled sssistance oblinned
from OP3, the Direclor General was then shle o pperpie
diwn rids at the other locstions of the OPs and caplure
whvanced proves in the form of mails, mamseripts, and o
variety of additional documents to Further substantiate a pow-
erful evidence.

Infermation provided by 2 and 37 Apphcind,

QP OP1 disclosed the commodity nvolved, the commencement and term-
natisn of the cartel, its operntional manner, prool of AIDCMs mole, the trade
sssociation participatmg, and the indulgence of specific people.

OF2: {The final arramgeement makes no mention of i)

Dhservistions made by the CC:

The CCI claimed that the proves acguired by the first applicant and suhse-
quent investigotions was sufficient 1o indicate the existence of & cartel, nned hat
the subamission of material by OF| and OF2 brought nothing relevant to the

Investigation. Il did, however, remark how (horoughly they participated with
the imvesiigation,

C. Nagrik Chetna Manch v. Fortified Security Solutions”
Mumber of Applicants: 6
Percantage of Penalty relaxed; QPG - 5%
GP3s — 40,
OP4 — 50%

= pagrik Chetas Manch v SAAK [T Ressrces (P) L 242 SCC Online 0] 28,
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QBT - Hil
OB — Mil
Stats before 19 Application:

The Ditector General had proviously obtained Information indicating that
Act violatiens hod ecourred.

Information provaded by the 1% Applicont, Le; OPt:

O gave crocinl information on the cartel's operution= OPG
not only exposed the roles of the cartel members, but also
gwe supporting documents, such as emails and banking
transaciions.

CCT's Observations:

The CCI considered that by giving a stronger, cleaner image
of the cartel's operations, helpmg the Direcior General's
enguiries, and closing the sequence of events, the value of the
ongoing mvestigation would be greadly increased, Il was high-
lighted, however, thut the applicstion provided was just put
foeward before the Director General OF the CC1 who furiher
had access to the supporting paperwork,

Information provided by the 2 Applicant, i.e.; OP3:

OF3 submitted emails o back up their clamis show the
method of operation and the roles of the parties involved.

The CCI believed that exposing the cartel's operational
procedures. provided value and aided the investigation
Furthermaore, satements made in front of the DG aided in the
creatiom of the cartel,

OO0 Observations:
The CUI did, however, take brief node of the application’s stage as well s

the fact that CPG had afready disclosed the operationol mode of operation. The
LU0 further recognised the applicant’s continued, consistent cooperation.
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Information provided by the 3™ Applicam, e (P4

The third apphlicant revealed the cartcl’s strategy for a dil-
ferend set of tenders. Furthermore, OP4 revealed ‘thot & had
nccepled f0 submit proposaks and forther provided concemed
copiezs. aff the relevant emnils o proof. OP4 alo give more
informaiion abool the cartel’s functiomng ond  bow offered
were (o be made on his behalf.

Observions by the CCL;

The Commisson was confident that the evidence refevant o
e challemged lenders in s possession hod gained valoe, It
Took nole of this sainece the enders in guestion were different
from ilwse for which OPS had applied. Given the applico-
tions el lateness, the pemally wits decided in accordance
wiilh the comcent thiat il would be treated as the Nt appellant
for the hids in which 0P was indulped.

Informution prosided Ty the 4" Applicand, ve, QP2

OF2 sdmitled o being the cartel’s mastermmingd in every lei-
der, The method of operation’ was revealed, so validating the
disclosures made m the preceding three applications. OP2
acknowledged wsing proxy bidders and provided  doecumienta-
tion 1o back up this asseriion,

| Observations made by the CCL:

already been obiained by the time OP2 submitted the applica-
tion, and practically the whole duts given by OF2 was already
being fike with the CCL The OO determined that OP2%s valug
contribigion was small, consisting of ohtaining 1he digital key
requited to upload documents from OP2%s computer on behall
ol other bidders.

| Adcording o the CCIL o forpe quantity of evidence had

Informustion pravvided by the 5™ Applicant, i.c OFT:
There were pdmissions of assisting the: cortel. Despite admiy-
-gions aboul the cartel’s existence and suppost, membership in
the cartel was rejected.

Observations mode by the CCL
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The Commisson evaluated every previns disclosdre and decided that there
wiig no vitloe enhancemend,

Infisrmistion provided by the & Applicant, Le; OP1;

There were pdmissions thst the cartel and proxy bidders were dirccied to
ensure thal OF2 won the bids: Despite the Gt that OP1 sshmitied paperwork
and proof, the CCT already possesaed them.

(U1 Observations:

While OP! had also cooperited, the CCL stated that the evi-
dence it had sehmitted had added nothing to the investigation,

I In Re: Cartelization in Teaders v. Sara Private Tenders"

Mumber of Appellants: 4

Percentape of Pepalty relaxed: OP] — 3085

L Lo B T

CHEY = Wil

O - Ml

Status before. 1" Applizntion:
The information ubilissd ts fg o the Pune  Municipal
Corpowation’s Tender Neg. 21 and 28 of 20013—whuch wers
nol investignted &5 gart of the aforementioned case—wis pro-
vided to the OCL In the earfier cose, thees of the fbur par

ties were also OPF. The 19 application was submited afier he
investigation hod begun.

Information proveded by the 12 Applicant, Le: OPL

The CC1 noted that the DG had previousky pathered infor-
mntem indicating bid ripgeing or OF%s cosperation when ha
it Applucant approached 1 and then Submitied (o keing a
part of the carizl, OPF1 did, however, pive critical informa-
tion - absxl w1t was solicited fo join the cartel, demands. for

¥ Codeleaton n Tender Mo 30l 3004 af Pane Mupscimd Copa fore Solll Basie Frscaeg,
T vz, 200K 80 Ol e 07 40,




154 RELT JOURMNAL OF LAW AMD SOIETY EHEITT JLS. (2023

GPTs documemis m order 10 lodae proxy Bids, and thie baneh
of reconds for such purpases,

Cservations made by the CCI:

The Commission concluded that the data provided by the firs
applicant sdded *“fogical significance™ and mided in under
standing how the cartel operated. The evidence provided
compleied the chain of events, validaed the Informusion
alrendy in the DG's possession, and was ulilised to establish
the existence of the carigl,

Information provided by the 2 Applicant, i OPY

A OF Director admitted t0 momoging the cartel and
described s technigues of operation, Because cover and
proxy bids were scknowledged, the first round of actual bid-
ding was guaranteed to contain al least three eligible hidders,
nnd (P2 wonld eventally win the contract It was sdmitied
thut OP1 provided redevant tender documents in support of
the tender proposed,

Obgervations made by the CCL

The Commission noted, nearly the whode proof provided by
the second applicant was already in its hands; it was slready
being known of OPL's method of operation; and the only con-
Itibution made by OP-2s disclosure was the scquisition of
digital keys for upboading documents from OP2's computer o
the PMC website on behalf of other bidders. As o result, the
CCl found that the value comribution wis minimum 1o 1%
exlent,

Furthermare, no penalty neduction was granted besed on the stige in which
OF2's apphication was submiited,

Information provided by the 3™ Applicant, i.e; OP4:

It was revealed thar authorization certificoles were. Bssued
W OF2 e nid it in participating in the aforementioned bids
because OF2 did nat prodduce composting machines, which is
requised 1o submit & bid Furthermore, despite acknosleds-
mg the presence of o cartel in its application, the appellant
rejected the contsibution in e cirel.

N



13 FEIRMATIIN OF CARTELS IN INDWA AND THE LENTENC'Y
CCFs Ohservinions:

According to the CCL OP4 provided no benefit 1o the process of proving the
cariels existence and o dhd nod Justify & reduction In wenfence.

Infirmation provided by the 4" Applicant, ie: OP1:

The proprictor of OP3, who s also the Ditector of the fourth
applicant, admitted o covrdinate the carted and revenling its
workings. 11 offésed documentation and proot, The CCT, on
the otber hamd. already possessed the information provided by
0P,

OO Observations:

Despite the fact that OP3 participated with the investigution and supplied
evidence, the CCl determined that it was not applicable 1o give even @ single
value and, as o result, did not consider any penalty reduction

REVIEW OF ORDERS FROM THE COMPETITION
COMISSION OF INDLA

The CCI had received fourteen redoced penalty submiszions a5 of May
<018 ol wus reviewing them. Before there was sufficient substuntisl prool o
supponl @ solevident determinstion that a cartel i certainly present, and in
the instont aese one of the cartel members in the Zine Battery Monaficturess
warned the Commission that & cartel iz presented. This is only the case in
which the commisséon has completely waived ofT the fine. The CC1 saived the
ligst informant™s penaly by 73% in the case of Broshless DC Fans and 50% in
the case of Fortified Security Systems. The disparity could be explained by the
parties’ separate evidenee submissions and the exteat o which these contriby-
tions =upporied the existence of & cartel, The At (nformam b e matier of
Brushless DC Fans provided information on bow the cartel operated oz well
as evidence that the Director Ceneral provided evidence of pricing collusion.
Hownever, in the case of Fortified Security Solutions, the initial applicant’s evi-
dence supplemented the Director Ceneral™s already existing evidence, complet-
mg the chain of evewls leading up 1o the infractions,

When evaluating requests for waivers of lines received afier the first appli-
calton for @ lighter penalty, the CCT has wol always taken the same stance.
Only mdividunls whose evidence, & considered by the CCI in Fuortified
Security Solutions, gave significance to the foguiry and provided nn aid in
cilablishing the presence of o cartel seceived a partial waiver of punishment,
Feotwithatamding the partics” cooperatbon, the CCT refused 10 waive penaltics
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in the sforementioned case since there wis encueh evidenee 1o indicate e
presence of o cartel ax per the Rules ond their testimony didn't add miech o
ihe case, The OCL on the ather hand, stoted in Zino Battery Manufaciurers
ihit “Concerning OF-1 and OP-2% Lesser Penaliy Applications. the commis-
#ion observes: thal the relevant and concemned documents in the dispute was
faundd amed recovered from the premises of the manofaciurer of mno batterics
during the search operation comdwoted on 23 Aupest 2006 winch were Turther
substantially encaigh to prove thal the frst ond second applicant haed vicliied
section 3 of the Act. Conseguently, the evidence and information provided by
OP-1 wnd CH-2 shoul ihe cirtel, mohhng ity lonpevily, did ot resuli i any
important addition or Sgnificance to the case, Despite this, il has waived 3005
and 2% of the imposed fine o iwo applicionis beciise the commisson was
plnludk:'im their bevel of cooperation, whicl appedrs (o contradict Rule 4 of
the Rules.

Furthermore, the “sionificant extra value™ eriterion have added 16 the uncer-
fminty. The OC1 resedved on sin applications for reduced penalties in Fortified
Security Solutions. When the order i5 examined, it & clear that the CCl did
ni explain why the penelty was redoced, that is; how the submitted evidence
added significance to the prior established proofs which are in the Custody of
the commissien, while imposing o much less fine fur disclosures relating o
the same dispute, like the mode of operation or rodes of the parties involved,
and 50 o, The OCI broadensd the scope of the defining term to imvolve and
indulge “Fadr value additiom™ in the case of Re; Corielzaton in Tenders v, Sara
Private Tenders. The Bepulaions' lmgeape, which defines “sdditional valee”
while mandating (hat the added salue be adeguste 10 reduce penaltics, gives
the impression that thisis owside the CCI'% discretion.

~ Such & tmevic will not assist India's lenjency regime advance: Aside from the
firw mpplications thal were chosen, there is also @ lol of conlsion due Lo the
CC1's inconsistend process. Furthermore, the so-colled Reinforcement Theory
of motivation o "Carmet and Stick Theery™ which is ciled in modern foreign
jurisdictions, where disputed participants mav recerve the curret- in the form of
defence or less punishment rather than the stick of hefty imposed punishment
(the EC fined a cariel of truck munofacturers 293 belfion dollars)™ bur full
privilege and security 18 allocated ond piven o businesses that have in return
given the corroborative evidence which helps in establishing and validoting the
presence of a cartel even if it has already been estublished. As g sesult, it is
in g party's best interests o be tnthful about its participation, even if it is a
member of 2 cartel, because substantil linancial penalties conld be levied oth-
erwise. The CCI squandered an opportunity in Brushless DC Fans (o notily
Indian entities that they can also be provided with Pull sense of security ond

= Cose AT, !I-‘?tﬂ-l.fru:h. Europenn Commlssbon (Cmmistion Decssion of Sepr 77 W7
vt s - g pe ks pa-comunl EMCTE Tt eri=C ELEX3 A 20 TROMG R IRV 22
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privilege, 1T they have furnished corrohomtive proves afler first investigation
phage, and 1ill then it pids in firmly showing the presence of o cartel.

A COMPARISON OF REDUCED PENALTIES IN
ACCORDANCE WITH EUl ANTICOMPETITION LAW

Euroge and the United States have the moest advanced ¢ompetition reguio-
tory frameworks in the world. " The following part of this ongoing articbe will
exmrrining the progressive effort of the Emrepean Commission, there ane few
cases of leniency applications adjudicated in Evrope. o forum that has wladys
been assisted in the development of & highly sveeessful lenency fegime, in
order 1o determine the steps, the CUL moy tnke o sdvance the Indian leniency
regime, Despite fhe fael (hal, o5 previously stated, the kewiency regime in lhe
United States s too elfective, a8 well as being sware of the cowmry which
is havang tee fiest instand in which full immunity was furnished o o case of
cardalization, L has not vet, explored in depth regarding this, in the artiche basi-
cully For fws main reasons:

[ In the United Sintes, cortelization iza felony™, but it is o civil offence
in many other countries. Offenders in the United Stotes face prison sen-
temees andd vigerous enforcement, and

i, thie firs applicant to show prool definitively proving the existence of o
carted is awarded lenisney. ™
Mone of tlkese components i present in (he Indian emency scheme.

A comperizon of EL regulistions 1o those of [ndis will be useful bocanse the
lemiency lnws in both jurisdictisng are espelvalent,

As seen in the cases of Methylglucaming™, Fing art suction houses™, snd
Methacrylabe’s, the European Commisslon (“BEC™) kas been [r fod lenient
tewards cartel members who hove eiber subimiied leniency rogueesis, allowing

B Wil B, Kowacic Csampmmisd Pooesy W omn Facecas Usos amio e Usitens Soads)
Cimvpeinms 0k Dhviiamaer? (3008 s owvwow il povisilesM e falbfikesddomamenispub-
lie_sememrentenmpeliion-polkopenropean-unina-gnd-united-gnies-convergence-nr-diver-
e MO kabiswhite il £

0 Sherman AntEred Acl, 1S90, §1 Mo, 35 Sial 2, 15 LISC LS,

S gt Sraris Eeamiis 0 NsmeE, Cotnseatn Lowrse ooy, pls. A and B, lispeede e,
justice gavialn Tl 1 H L dovm kil

9 Mehddglummineg  Foropsn  Commasion (Commission Decisson of  Now, 17, J00ZL
hitpa fear-bes eurapa.cu/legal- contont ENTXT Tucl=CELEX: 3200400 §d#:-2
text=2 03T 10432 F EC S AAR I ol selon e hea o M2 027 H Mo vem e hl 0
20020l ing, FR%WIC TR0 T2 0% INNL 2 C W% 20T Sl CHRIIFIM2OMI0 Y I I
It iforen.

7 Fine Ar suakn Houses, Buropein Commbssion ok 36, 2003, hiigsteomget on-palicy,
e europa su'mnieds @ses G
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the BC do launeh mvestigabons end delermine the prissnes of o cartel, or in
situatiors where the informant has provided sutficient information o estahlish
the exisence of o coriel when the BC hod suffcient information (o laupch on
investigatron, Notably, the CCL hox used 8 similarc sirategy m the pest, oward-
ing o Tull relinguishment to the first petitiones v Zme Batery Moo fecirmers
who submiited the applicatnon for a lesser fing before there wis enoagh e
matica b begin nspections.

Members of careld that il fo achieve either of the sforementioned com-
ditions may =ill be eligihle for o reduced penalty from the BC provided they
can cstablish “significant exirs walue” through documemation presented @8
part of their “Part 111 Applications™™ Theoretically, sntitrnist laws in India
and the EU view “mdded value™ similardy, and the O™ "Commission Nodice
on Exemption from pennltics and Decling of Penalties in Cartel Chges™ apece
ifics how the weiphting of sulstantinl pronf is to be derermined. . The whole
penuliv that must be imposed for the fird pledee o osupply sach impariant
ond relatebie additional value moy be waived by 30-30%; the remission for
the second undectaking may be 20-30%:; ond the waiver for amy subsequent
undertnkings may be up to 208%™ The Europesn Commission ( EC) shall alse
consider the point 81 which the apphication may be granted to more than one
party. i, & party thol produces adequaie evidénce (o initente investigations as
well a5 i parly thid provides evidence to dectsively demonstrate the existence
of w eariel. It has been contended in Indio that the sume mechanism ks siill in
uge lullowang the 2006 amendment 1o the Rules since o covent that specifically
specified that such absolue protection should only be offered to one party was
refvved™, Nevertheless, the part of the reviewed Mramework does nod provide
assiatance 10 this interpretation, & i1 continues 107 spectly that “oppellanis wiho
are appenling afier the firsd appellant™ who moy be allowed o partinl decrense
in fines,™ adding (o the ambiguity:

In the case of Methacrylate’s. where one of the carlel members provided
corroborative facts and proves which prompled the EC o lounch an imviesti-
gaticn, despite the fact that there was insulfickent evidence to support such
uoconeluzion previously, As g resull, they were awarded enbive protectson
from pumishoment. Even though the Part 1 Application was mode prelm-
inary in the court, probably during the swonth afler the investigations. The

® uropesn Comneisswm Sutiee, a0 pl 00, 5, A, 25,

ool opl Lo A S

" Comnstasesn Modlos, anjird Bsale M, @ gl N1, & &, M6, hiips:Meue-fix ouropasailagaloomm.
lent/ BN LL Fori=C ELE X%3A 52006200 Ml Ease2ea - ctexi=Comm L ision 21
Pt bees 200t 20 s iy 20 eum S 200 ned e Dand N reduction, been 20 pury 2 Ha% 26
secrltedlcar gl s lnlfecting SaHihefa 2 Commanity.

AR & Paerpicrs  ipitvoss nebparinemscomhmbkshe-sompeision-cmnminsive-ui-in-
s mmendsslesear-pennlty-ragulilions s vialied Fehe 26, 2%
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FU determingd that the member was efigible for lenency, only afier recerv-
ing further submissions. The preeise quality of detail in these sxbumission
builds an even more stromger, EC's ability o support the alleged fects, Most
cruciilly, even if the member's initial submission considerably belstered 1l
EC's case and the timing had worked in s fwvoar, the member’s contribu-
liom 1o the case has remained minor theoughout the proceedings, Also, ther
has been minimal change in the amount of value created by member collabo-
rtion, Notwithstunding this, the EC waived 40% of the penaliiés that had been
imposed. A second Purt [1 applicatien was also submitted, and thanks to the
applicint’s evidence, the EC was able to extend the carlel’s term by pprioxl-
mately 1.5 vears. The Europesn Commission declared that the extra |5 years
would not be considered fior assessing the severity of the charges to be fined on
lhe subsequent applicant under Pard 111, The aforementioned another petitioner
likewise won o 30% penalty relicf due to the great volue provided by its sub-
yantially estoblished proof and active coordination,

The question of judging “significant added value™ has crested o few -
fintde strain and Further debates because of the prior analytical abstract in
aature. Yel, there have been measures o limit this subjectivity. According 1o
the tuling, “the Commission (EC) must ascertain the time when the pledge in
reallity has been given with substantial proaf which rendérs a significunt added
viilue over the prior substuntial proof in its dominion for the aim and scope of
implying the diminishing value which has been provided in point 23{b} of the
Leniency Motice” This permits the development of o framework for judging
whether (e evidence provided in circumstances when multiple enferprses. an:
requesting leniency offers meaningful value.

The CCT has ot elearly jusfified the reduction in penalty in any of the three
arders described abave. os it did in Methsorylate®s and the majority of earfier
EL rulings. Despite the faet that it is comprehensible that the Commisseon
should @t in o cerfain way ihai supporis [nd's Jeniency neghme and that
doing ctherwise would harm ity cause, it has scted arbiirarily, iF ned eompletely
at random, in determining the established vahse addition and the percentage of
declined fines to be imposed. This method i ineffective, ond unless the CCI
adopts a more organised strategy, the lenicney regime will not change. In arder
to deler cartelizstion, the CCT has issued high fines in cases of cortelization.
However, in order to effectively dismantle cartels, the CCT must revise ts pol-
ity of encouraging caricl members W provide evidence.

CONCLUSION

Fiffective leniency programmes have been shown 1o aid in the fight against
cariels, and thay must he implemented. Nonetheless, The Indian systiem of feni-
ency nesds more opgradation and advancement for an efficient implemantation.
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For such programmes fo be effective, members: of the cartel must be convineed
thut giving information about carlel activities 15 in their best interests and that
dotrg otherwise conld resubi in serfous consequences: This gool has besn ful-
filled in the European Union and the Unied States of Ametici. where cor-
tel members who have cooperate with tnvestipations or sct as informanis are
awardied with reduced penalties and, in some cases. fll immunity, The CC]
has severely punished cartels (the Cement cariel was fined mughly Rupecs
Sixty-seven thousand erores. It is eritical that the competition autherity estab-
lish a more consistent method for handling leniency applications in order 10
generate the amount of predictabulity required 10 induce cariel members 10
engage with it, Second, the CC1 must definitely elaborate the term “significant
extra value™ and restrict the coneerned parties (o whom it may provide leni-
ency in o gven case [ would encournge people to beceme lipster or to file
lemiency petitions with as much supporting documentation as possible, rather
than waiting (o see how the investigation progresses, confident that seme. level
of leniency will be given in uny case This would have the added benell: of
reducing the potential resource requitements for an investigation, resourcas thal
could be deployed elsewhere.

The CCI has regularly reviewed EU legal precedent, mking note of widely
accepted porms and procedures in order to obtain a reascnable and equita-
ble resolution by teking relevant mformation, el In the Cement Cartel casg,
for exnmple, the CCl ook the EU's approach o informatien exchanges into
aecount when making its judgement™ The CC1 would be hest served by imple.
menting o consistent strategy that supports its own purpose, i should oo be
refuciant fo buse its appeaisal of the effectivencss of the adopted measures on

eatlier regulntory attempts,

® Hadlders Assn, of India v, Cemenl Momificturens Assn,, 2006 500 Cnlling €07 46




UNHEARD VOICES: A STUDY OF
STREET CHILDREN IN ODISHA

—Dir Mannj Kumar Sadual’
Mr Tarini Prasad Sakoo™ & Dr Tul Izhree Pradhan™

ABSTRACT

This paper exceimes B siteeréon of “Sreel Childeen™ o the s
af Chfizhe by mking info acconnt the five magfor cites of Chisfio
Le. Blubomeswar, Bevhompor, Cuitack, Rowckely amd Sambalpur,
wiich are tie Urban Mumicipal Corporations and - constdered as
moxt developed and wrbon, The dfudy’s purpose was o cxplore
the socioeconoenc realify of “Sireet Chiloven™ tirough cosid
cormverraitony Wiy up ot JE "Sireer Chifdren”™ in the aloves
mremticrned focotions on o rendom hasis beeplng soene varfohfes
ay o cnnmman  devomirator. Slachoreswer,  Cuiock,  Berbuamme,
Rourkeln and Sowbalpier are e fiose-growing Clies in the sieie
il Chelisf, The Ressorchers sefvcted ese Citles ke Jpocess n
overview af fee sinearion of Street Children e te Siare af Odiate
wndd for witich, they collecied dara on the Socioeconomic aed fiving
ceanditins. of Street Children wafne the . ravpeted  sooypading method
by welecting 200 Childven from oucl of trese Cirier. Accordling
e srudy, e average age . of e respondents v aveeed 14
yerrs old, oned over Aall’ of the “Streer Children”™ ore ilfiterare
atel fove iever goee fo sohool, The muin job they do for their
atvienunce (v begiing e crewded ploces, cleanfng works in food

Juinty, rop pickimg, seeeer vending efc. This Stedy swggests Hil

Sireet Cheifeben shondd receive Mionstagel care, emetiasnl suppors
and proger nuteition, educedonad faciides and permanens Sholier
indd Jaftera fereifivies s owell, The oconcegn of Stred Efurasion
musi be developed jor the Sweer Childven by which they conld be
errxly dmlegraved SR sther Prbdlic Schools lafer on s o meens
i miivsireanning dem o Sociery. This soly also suggesty that
finpee Siecer Chifdren Sve dn the anheaiificest ool sliygienic way

P haksemie MeolEedr, F'-Ei. Tasparmienl ol L, Litksl Lniversiiy,

Besennch Scholnr, FOL Depmrénent off Lo, Likal Universliy,
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aw el ax ase the puhlic soffets of railfoay siedions, by sronds g
the facility cemtery operated by the Mundelpad Antharifies, they are
prome fa ditfereny dizeases. NGOs with the help of the Governmment
ahioild gl come forward for echieating taese Siveed Ohildeen
alend basic fwiere and bealthy habits by oorgaedsing Sirect
Awereness Progrommes from Hme to Hime.

Kevwards: Sirect Childeesi, Lishomizntion, Streed Ssiontion, Abuose,
Pratecdion, Wellase, [h‘.".'nll.'-]:u‘uuﬂ.. Henlth, Eduscation, Hygicne,

INTRODUCTION

Unbed Mations Children’s Fund and the Indian Ciovernment have esti-
mated that there are approximately 300,000 “Sireet Children” in the cities
of Minbal, Kolkaia, Delbi, Hyderabad, und Buongalon: sy owell as inothe nest
pans of India (UNICEF, 2005, UNICEF defines o “Street Child” o5 any mals
or female child for whom the Street Bas been their usunl abode and source of
livelibood and they are extremely vulnerable since they are pob adegaately
profecied or supervised by responsible adults. Labour conditions . for “Street
Children™ are commonly abhorrent due to their being confined 1o the unorgan-
bsed feld, Due s low enrnings, “Street Children”™ found on the Streets ol Tndia
usually prefir o be independent or o work multiple jobs. Street Children, par-
ticudarly Uhise whe have been residing on the Streets for & substantial period,
somethmes get involved in sctivities like theft, pidkpocketing, drug trafMicking
wiwl prostitution. The majority of Street Children do work for an sverage of %
to 10 howrs per day in dilferent activities for caming theit Livelibood. Since
urbanizaticon s geadwully picking wp, e Street Children phenomenon which
is essentinlly an urban phenomenon is increaging in many places of Odisha,
especially the Railway Platfomms, Bus terminals, uoder fAyovers where they
easily get Shelter, since most of them are destiiute, negleated, deprived of (am-
iy core.

LITERATURE REYIEW

They seldom huve time or means to go to school and obasin an educa-
tion, since they fely on the money they make themselves, The Fact that 1bev
are illiternte is a major ohstache for them to petting adequately paid employ-
ment a8 adults which ullimately forces them 1o spend the rest of their fives

LINICER ED'IJ}I. -i-IH.EIII.'.lI.ﬂ.II'I vir Pasners Ak Cunemis Arevn e iy HINOA T v Ve
A Harcmal. Oy, @osd In LINICEF $2005],

vy
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o the sireets (A Repart of Ashvays Imitistive)’. This UDHR paved the path
for this majar socio-legal issse and for which most Eountrics throughaout the
globe sccepled policws, rules, nnd repulstions. The United Mations’ efforis 1o
hring otiention do the plight of underpriviteged, helpless, and innocent *Streel
Children™ in Indin ag well as in the world me kudable and commendable. L
is pertinent to cite here the case of (iga Tellis’, where the Hon'ble Suprems
ourt of India reprimanded Bombay Municipal Corporation fir the callous
approach o the veneruble section of the populution, whereay in the case of
Hundhua Mukii Morcha, the Apex Court praised the efforts of the Yoluniary
Organization who had filed the case against the emplover for forcing “Streel
Children™ 1o become bonded fahours™ For many yers, the phrase “Siresl
Children” has been used to represent & group of especially deprived children
that ure periphersl and frequently wlienated [rom their commmunities in $0¢i-
sty. The phease “Street Children”™ refers 1o ‘girds' and ‘boys’ under the age of
1 yeurs who hove made the street (ncluding vacant buildings and wastelnnd]
dheir home and souree aof income and also are not sufficiently safeguarded
wr supervised (UNICEF). According W a Legsl Services India article titled
wGtreet Childron-Haman Rights A Socio-Legal Issue In Indin™, the prob-
lem of “Street Children™ sach s rag pickers, sirect veribors, heggars, shoe
chiners ete, is somewhni different from that of “Child Lubour™ working in
factories and workshops because the latter hos some sor of home fo go back
in the evening or night whereas the “Street Children” are completely 2t the
mercy of their employers of urhan predators of police and usually live under
pavements, bus. siations, railway stitions. They don’t have o stuble abode uridd
are always kesp on moving from one. place 10 another and mostly take sheller
on the streets, a8 a result of which their condition is moee serions than Uhal
of childron working in faciorics and living at home, Thee Indinn Constimwlion
puariniess several rights 1o children, starting from Article 21 A, Artice 24,
Article 45 anil wpart from these, the provisions enshrined under Articles 14, 15,
21, 23, ond 46 also epsure rights for children in general and “Sirect Children”
in specific at par with adult citizens. Since the seventh five-yesr plan, the
Indian Tudicisry and the Supreme Court have taken an active role in protecting
childres's rights. In Indin, Social Action Litigation i.e. Public Interest Litigation
s an aitempd to use the legal system Lo ensure that constitutionally promised
rights are realised. The effective role of the Judiciary can be seen In the land-
mark judgements passed hy the Hon'ble Apes Court in MO Mehta v, State

t Asiays (sciosrvee ros: Cimoerw, rsrhesed - Erom www.abilm'llﬂﬂiﬂhhﬂ'wﬂlrt*ﬂ'q-lhﬁ
oot el -chidd ol

gl Tellis v, Boanbey Muicipal Corpa., (105) 3 SO0 545

i UMICEF (2003, Tin Siruatiis oF Faauues asn Cii.pa s Apvactro iy HIVESTDE v Virmaae
A NarwaL Chviseviow, Gt In LHLCTIF {2005
Sraet Chitebron-Hamive Righe sx Socie Lagal Iivue n bulur, petrieved from wwieslegbervic
wsbadllnpemine e 3RS rog-Chilinen-Elumne-Rights-A- Sacio-Legek-leaie-In-Indui lem]
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af LAY, Sheely Burse v, Unitan. af India’, Fishal Jeer v. Usion of bafic®, U
Krishnan ¥. Stare af AP and Gaurae Jain v, Union of India™ whens he Very
crucial issues of children were dealt with such zs “child Inbour’, “child iraffick-
g’y “child prostitntion. ‘children forced indo prestitution ete. Gerting a pigce
of accurale information regarding “Street Children™ is 0 burned task 1= they
have developed an extrsordinary lendency (o liz and keep on moving from
une place W another @ regular intervals. Two very basic causes behind the
probiem of “Street Children” are two-fold, st the first plece, it i the financial
hardship and bad living concfitions thut people fice as @ result of urbanisation
ind industrialisation and m (he second place, it is the changes in (raditional
fmily patterns, particulardy as women hove become houschold beeadwinners
(Paiel, 199)"), Drug dealing, crime, theft, and gang practices are all harmful
ard ynlawfiod behaviours that “Sireel Childeen™ are ofien exposed (o [LUNCHE,
200", Child streetfism) on & large swale und in many forms is perhaps ane
ol the most major secietal challenges in developing eities worldwide. Varous
caperts advised that children are exposed to rigky sociveconomic influences
Lt promisie sirect{ismp in various ways, The difficultics that “Street Children™
expericnee are numerous snd in reality, they fece significant risk as a resull of
their growing up in o typcally hazardius situation that exposes them o sig-
nificant risks. As a resaif, several of its safeguords ore frequently bresched,
They Irequently lack access to mutritious food and an adequate dict. Becasse
they live on the sirecis, they don't have food, don't cook it, and don’t have ihe
monay o buy it. They do not have access o sunitary fcilites and are fre-
queatly fownd unclean and plageed with fleas (Street Child - Humanium)",
Due to i kick of grooming, ~Street Children” wre alsa vulnerable to several
infectibans and as such, their well-being is usually of concern, These WOk
Iofks are on their own without a family 1o ook after them. Furthermare, o
e thelr sitaation, “Sieer Children” frequesily dse cannabizs; aleakol, or
natural gas. Unforumately, their economical stshility, as well as their physical
and peychologicsl developmen, are harmed by these difficalt living conditions
They are visibly unlnformed since they do not have (he same oppertinalics
as oiher children (Street Child - Homanivm ) Many wre unable (o find o
Job due to u ek of vocstional skills and finally keave the stroets. Adults have

© ML Mekdn v, Siete al T, (1990 6 500 756,

" Sheeld Baree v, Undon of [edln, (1986} 1 500 45

* Wishal Jeet v Ulnion of India, (19500 3 500 368

' Unsl Krishoam w« Sude of A {1003 | SO0 645

¥ Ciourow Jale v Unbos of Indis, (1997 B S0CC 114

" Paed, 5. Streee Chilsfren; Hotel Soys and Children of Pavesmpnr Dhvetlers i Carieir i
Workara: o Sombay - M Ther Meer Thele Dally Neods;, 33 Ewvasauss  ssn
Lhiema st noe =200 | 1999,

1 LNCHS {Hnblinll Sreammiais 1o Comansr sz enrs 2R

W StreetaConmecindl amd Mol Ciilpleewr, peirizved e haips: i ww hussasiom orglen
sireed-hililnen),

" Arreer-Connectnd ol fomekes Childrer. rotcieved  from  hiipscoow s umaikim mrgen:
mreet-clilipnd,
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pssumptioas about them that designate them as “Street Children,” and they are
frequenthy discrimimmied against, “Street Children”™ therefore, are wunlly nsso
cigted with the risks assacited with the sirests, making their reimegration nio
society much more difficull (Street Child - Humamium ) Stneer children®s
predicament is dictated by their circomstances rather than their social status,
o pctuality, esch Child has a unigue experience with the Street that canni
be peneralised; a% a resull, effective Strect Child care maast be based on the
distinetions gmeong Children. According 1 UNICEF, Iadia's “Street Childen™
repched around 18 million in 2000, I s belreved that around 2,350,008 children
[ivie 111 Erstin stations oF on the streets imothe city of Bombay alone. Begging,
rog picking, sex work, robbery, small crimes, shoe shining, luggaee haul-
ing, mechanie work, Mower, sneck, or trimket sabes ee are all common ways
for “Street Children™ in India to make o hvelbood, They sre unabke o seck
well-paying emplovment a8 adults due to their illieracy as children, locking
them in @ vichous cycle that permits them o spend the rest of their lives on the
sireets (A Report of Ashraya Initintive)™. = Stregt Childen™ suffer from: poor
healih regularly, and while helf of all children in India are. malnourished, the
proportion of “Street Children™ &5 signifcantly greater. These infants are not
only underweight bt their growth is alse stuned. “Strect Childeen” work and
survive amid lner and exposed sewers. They are not only susceptible to infec-
tions, but they are also unmable (o be immunised or get medical treatment. The
odde are stacked apeinst youths who are homeless, They are exposed (o the
clements, hove o limited food supply, are in danger of malnutrition and medeeal
treatment, and are ot an incréased risk of acquiring addictions, shising others,
and getting il (=Endin)",

RESEARCH METHODMM.OGY

The geography of the sudy was decided considering the urhanization and
prevalence of “Street Children™ in the cities of Bhobaneswar, Berhampur,
Cutinek, RBouprkels and Sambalpur, These are Odishe’s major urban pock-
gis with a significant potential for “Strest Children™ due o adminisiralive,
commercinl, and pilgrimage significance, a8 well pe adequate connectivity.
According to severnl MGOs and pewspaper articles, many “Street Children™
dhwell und wall along with train plutfiorms and they eould not stay in one plice
fisr a long period. In the present study. the Researcher identified 20 Sireet
Children each from the Cities of Bhubaneswar, Berhampur, Cuttack, Rourkeln
nd Sambalpur on o mndom basis for azsessing the plight of “Street Children™
The follewing definition of “Street Children™ has been used in this stsdy:

" Biree-Cnmoociced amd Homelics  Chitfeer, felvisved  Trom itLp.l::l'-'u'll.'l.r.I'Lml'l-lllll-.-l‘lru..‘nl-'
s reet - i ki

*  Retrleved Fiom oo, mahemysmigioioe, ong i halwe-doesniesiaree-children

N The Peohives af Sieeer Cliiear, rerieved from wvwi-indisoaliveconse orials tlispmblem,
bim
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A “street Child™ i8 o child whose normal habitation or souree of livelibood
i the street {in Ube broadest sense, including vacant dhwellings, waszelsmds, @)
aixl whir s not sufficsently safegearded, supervised, or directzd by responsible
achults, The study looked at three types of children; {a) those under the age of
I8 whs tive and work on the sireets, ie. Children of the Strect: (b) those under
the age of 18 who live in slums bul work on the streets, ie, Chiliren on ihe
Street; and (c) those under the age of 18 who do not have parental protection ap
supervision and spend time on the streels; e mostly delinguent children.

Sampling Method

Toidentily o population of inferest and corstruet a systematic mansier of
picking instances that are not based on advanced knowledge of hiw the oui-
come will emerie rather the Study wsed the Purposive Random Sampling
methad. The goal was:to increase rather than promote representativeness. The
simpke of the study consisted of 20 children from each of the citics, resuling
in 4 tal of 100 sample cases being snalyssd as i cohort.

Scope of the study

The Rapid Assessmeni attempted w cover (he follow ing areas 1o analyze the
degree of vulnerbility of the Street Children by direotly Interviewing them
againel o sel of questivhanires, The intention was (0 captire Their voices 1ad
perceplion focusing on- assessing the socio-ceonomic condith of the Stroed
Children, access to health services, food evailability, and engagement in cco-
e sctivities for earning, educational staus, pretection issues, sheller ol
e e,

Limitation of the study

During the COVID-19 pandemic, particularly durmp its second  wave
irefermed 1o as COVID-), many vulnerable populations faced heightened chal-
lenges, and among them were street children. Street diildren are alten a mar-
ginelized mnd underserved growp, wnd the pandemic exacerbated their lrzady
difficull circumsiances, Engaging with and gathering informodion from sirest
children during this period posed several unique challemges,

DATA ANALYSIS & INTERPRETATION

The Study covered as miany s 100 “Strect Children® of different g
groups, ot of which [2 were female und 88 were male and all were helow 1he
uge of 18 years old. Age group distribution of these randomly selected children
hats been depicied as follows in (Table No. 1) which shows that almost 5% of
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the “Swreet Children™ are within ihe age brocket of 6-14 years, who remained
ouiside the coverape of the Right o Compulsory Elementary Bdueation Acl.
Similarly, almost 8% of the sample children are within the age brackel of
below & vears who are deprived of their right fo Anganwadi services imchud-
ing early childhood care and education and the remmning 40% are adolescents
who wre yet strupgling on the Streed to meed their basie needs.

Talde Mo, |
Apw Bhubmneswor | Berhampuy | Curtack r Rourkela | Surubalpur | Tatal
LT
15-18 yw ) (Fad 1 a7 i n
14y i 10 I 0 I Ei
Helnw £ 1 5 flk 03 i 1]
¥r
Total 0 0 20 20 20 100
Table No. 1

al alulalu I|.l

As mentioned in (Tuble No. 7) which shows, out of the total mambers of the
sample 50 observed, almos 12% of children 8o not get Parental care and pro-
tection and out of which nround 3% are Tvam Roudoeln city only, The Sample
children in the cities of Berbompar and Sambatpur re staying in nearby Sloms
with their Parents though few are residing on the street as well. Coming (o the
city of Bhubaneswar and Cuitack, there is an almost equal propestion of chilk-
dren {rom the cutegory of "ol the gireet™ pnd “on street”,
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[ Tabibe Na, 2
Cotepory | Bhubsseswar | Berbampur | Cottock | Rosrkeln | Sambalpor il Tutal
af ehillil
Beprived | 01 (T il ¥ i3 12
ol Parenial
]|
DfStrect | |3 ik I 05 0z 33
Um-Siresi | 1 17 0% (k] IR 3%
Finkal 20 0 b1 20 20 e
Table-Ne, 2 '

|.|.,.Il,mnl.n...lm_ll..llll

Thereafter , the guestion comes 18 1o why these children live on the Stroets
The Study reveals that poverty s coming oul dominant factor for children to
be on the Streer. (Table No, 3) shows that almast $0% of the saniple “Bircel
Children™ live an 1he Street to earn livelibood wherens 3094 e ol having o
do not have known about their parentage, 16% recognize their Parent’s inghil-
ity to take care. However, nmound B% ol the sample childrn have confessed 1o
having run awny from home and 4% staied that they hove been motivated by
odher children wherens 2% utaded that they have been shehorliess due o notural
disaster. From this, it can be inferved that the major reason which has cam-
petlled almosd 50%, of the sample children s ‘search for livelihood!,

Talsle Mo, 3 |
Reason for |ving on Streer Number of sample thikdnen
Runawny From home M
I seerch o Tivel i i)
Muodivoted by ather clidldeen i




-

i LINHEARD PONCES A ATLDY (A FTEEST CHILOR EN ANV QEESHA

Aheherdess due o disass 2

I he inakility of parenirisumriions I

10 ks cans

Mo parerns kil

fotnl ICHD
# Muraueyy e barme |
PR TR A TRt |

Pt by omhi
chaldrmn

= ShalHeAp=a = in
ima g

o ety al
ot 0 TTLUR T ]
Lohe £

AT

The following assessment os reflected in (Table No. 4) i based on obser-
vation of the cloihes and personal hygiene of “Sireed Children” and they hove
been categorized into catearies like ‘Good”, ‘Average’ and Poor’ and i was
found that out of the iotal sample children, sfmost 66% were identified m the
category of “Poor’ ie. very had clothes, poor persenal hygiene like the clearli-
ness of head, face, hand and legs ete. Poor perspnal hygiene has been u reason
for poor health and morbidity, Whereas, arcund 13% of children were i the
calégney of “Average’ and enly 1 was found to be in good condition but that is

ol wt-all a gosd number,

Takbe Ma, 4
FPorsonal | Bhubaneawar | Berhampay | Cotisck | Roirkels | Sambnlpor Tatnal
Hyghene
ol Sireet
Children
Aerape (] (1] % 0 Kl 33
CRisod ] 113 i (] (111 al
Ponr 05 I ] i L] i
Toial 21k 20 20 I 2 [EA]
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Table No. 4

13 KHT

%

(Table No. 5} shows the differeni nwture of works [noswhich the sample
children are engaged to eam a livelibood, It i= found that o large mumber e,
proamdd 29% aré enpaged with begging in crowded places wherens, o bit lawer
thon that e 26%% nre |'|'|él:-|.g|'|:| wiih |_';|_IJ|'|i:'|g wark i [rsed o nty, That apiirt,
J0% are engaged inomg picking and 14% ore enpaped in street vending bui

lew ore engaged in shoe shining i.e. areund only 01 and 10% of the total sam
ple children, are oot warking at all.

labile Mo, 5

| Vypes of work chilifrem | AgeGroup 13| Age 1-'rn|.:|,:| 5 | Agy Liraup | Total

e engaged with t# 15 yoars 10 14 years helow 6 yeirs

Blegiing in croveiel ke 2 (- 20

plices

Cligzlmg work &n Fosdd i 13 ni Hh

|l il .

Ry picking 05 | 14 i 0
| Street vanding i | ;] 1M} 14
| Shoe shimne ({11 i i} 1l

i u..rlrkiru_: a3 | 5 A 11

Tl 1} | 33 14 | 100
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A gombined reading of (Table No. & & 7 % shows that almoest 7526 of smm-
ple children are geiting mesls two times 2 duy wherefrom majorily are et
ting the same from the source “Relied™ and 23% obtain the same by bepging
and 15% obtain o by sell-purchise, Children s deali with during the sorvey
responded that they were getting 7 meals 8 day and the meal as per their defi-
mition 55 something available 1o eot, which ranges from biscuit pecket o hresd
or rice whatever 15 available 10 them from anyone on charity or any Gow,
ageney or by purchasing themselves. The relicf provided by the Government
or Chariteble Organtaations & the mujor source of food for the Street Children
That apart few also get food s charity from social spinited citizens.

Tadde Yo 6
Mumber al meals they gei per day Mumbser ol Strest Children
1 mes] | 07
2 meals T
2 meals ET
Timal 1]
Table No. 7
Sourcs from whore thoy got Humnber o Sareet Children
| Provided by cmplayer 1]
meliel is
begping £
Self-purchase 5 o
41 LI
2344 13
Total i

The rapid sssessment hos identified the vulnerable condiions of “Sireer
Children” doe 10 their geogruphical disadvaninges, inadequate knowbedge about
their health, hyglene, about their rights, leck of access to food, engagement
in work thal is unacceptable under the protection mechanism and Prhility
ul their carcgivers o provide protection and care. In the absesee of adeguute
care and -protection from the caregivers for variows reasons; "Street Children™
remain most vuinerable to exploitiion and abuse and sometimes. adopt delin-
guent behavioor leading o erime and drug addictons. The fast eviduation
allempeed 1o collect children’s perspectives on their living and waorking envi-
romments o detect polential prodection and human rights problems, There
W n wide canvas of safety net provistons through variods lesislation as well
# Lonstitution 1o protect the rights of the children 1o remain free from any
sirl of abuse, exploftation or negligence and specifically, the Juvenile Justice
Systemn recognizes every child below the age of I8 years and enlisis 77 caje-
gories of Children who need care and profection among whom Strest Childeen
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is mtso thare, The phove study shows thint the nespondents” average age is 14
yenrs which means that the bolk of Street Children &5 in their adolescent stape.
A srreet child’s duily carmings often range from R 000 o Re 2000 Due o @
lack of security, they are unahle to save money and hence apend it ull in one
day. Banks and the Posial Service refused 1o open nccounts for them due 10 @
lack of identity evidence As per the Study, poverty has driven these Children
L bnke shelivr on (he Sireeis.

RECOMMENDATIONS
Certuinly, hire are the points erganized in oo sysiemdic manmer Tor batter
cluriy:
I, Datd Compilaiion and Depantiment Responsibility:

* Campile and maintnin dma on Streed Children under the Depanmenis
ol Child Welihre and Scocial Welfare

Srrect-oricnted Education System:

()

* Estoblish 0 Street-orienled Eduvention System lor Street Childres o
fnciliate their integration into malnstrenm government schools.

3. Healih Educnotion and Persona] Fygiems:

¢ Provide health education and knowledee of personnl byiene (o Stneet
Chibdren Tor their well-being.

4, Funding and NOO Colluboration:
# Fund child protective progeams throagh Government inilinfives

o Collubotate with Mon-Governmental Orgonigations (MG} under the
Department of Women and Children's Wellre.

3. Covernment Advocacy and Humon Rights Commisaion:
* Ciovernment to advocate for and defend the rights of Street Children,

= Human Righis Commission to ki Suo Moty initiatives w protect the
rights of Strect Children facing, violations,

i, Police Froteciion:

= Ensure thet the police department peotects Street Children from street
threats and gangs instend of ignoring or barassing them

T Media Addvocacy:
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Madi 1o publicize sucoess stones of Street Childen reumiting with
femilies.

Media, as the fourth pillar of democracy, should highlichi Street
Chilidren's 1ssues to reach concerned authorities effectively.

Ehelter for Adoleseent Girls:

Provide protective sheher Toe adolescent gitls who are alone in pahlic
paces il scpatters.

RBepetriation, Reintegrotion, ond Rehabilitstion:

Repatrigte and reintegrote runaway Childeen with ihear families,

Ecomcmncally rehibilitnte families. to provide care and protection for
their Children.
Idemity Drscamneniaiion,

Provide identity cards, ration cords, und Asdhaar cards for Shelierless
Strvet Childre.

. Professionsl Counseling and Reformative Services:

Strengthen provisiond  for professiomal counmseling end  reformative
SErVices.

Inetusion in Work Plan:

Include o Street Children Servey in the Annual Work Plan of concerned
Depurimends.

Wanrd-leve] Commities:

Form ward-level Child Pridection Commiltees to identifv and map the
needs of Street Children,

Phsiniel Tusk Foroe:

Ensure regular Diswict Task Force meetings for the rescue and rehabili-
tation of Street Children.

Time-hound Support gnd 1.3, (C.PCY Ack:

Provide time-bound support for implementing individunl care plans for
rescued Children und those in conflict with the law, foflowing the 1.
(R0 At

Specil Standard Operating Procedures (SOPsk
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s Develop specialized SO0Ps 10 pidress the concerns of Street Childnen
effeciiveldy.

Implementing (hese mensures in @ comprehensive and coordinoied m@sner
cin significantly improve. the conditions and prospects of Street Children while
salipuarding their rights and well-being.

CONCLUSION

The United MNotions Orgsnization’s Decloration of Human Rights issued
dated 10129048, wos the frel aitempl to come wp with o reasonshle and
sdoquate sclution to address the challenges of “Sireet Children”. The United
Mution's Hurman Rights Council paved the puth for this major scientific. and
logi] issue, and all nations throughout the globe passed regulations, guide-
lings, and legislation to ensure proper implementation of the same. The United
Mafions’ attempts to bring attention te the pligh! of valnersble, needy, and
fanocenl “Street Childeen” i India and around the world are londahle snd
commendable for mapy couses, In renlity, it is reganded 2= o oplobal issue,
drawwing the interest of developing eountries grappling with problems. It is
axtremely wonderful that the Universal Declaration of Humon Rights explice
itly outlined and disseminated essential instructions lo preserve them from all
types of misery, The study as diseussed in preceding chipters: shows that the
condition of “Street Children™ neross the state is worrisome and a cumulutive
and whole hoarted offort is needed both by Government Ageneles. entristed
with the job of upliftien of these disndvanisged groups and Non-Government
Organizations a8 well ag by the Cwil Society in order ensurc o Aourished
Future for the “Street Children” ensuring their equalily befire the law and
equal protection of the law, like other eitizens of the Country,
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CALL FOR SUDNMISSIONS: VOLLUMIE 14 [2024

The K LT Jourmal of Law snid Society {KILS) 18 the fapship review (1558: 2231
5144 of the Schood of Law, KUT University, Bhubaneswar, Oklizha hiving s double
blimel peer neview process of sebection,

The Sehiol af Law, KITT University, hereby anmounees a call or papers for the
Volume 14 of its annunl Xournal (K108} We extend our imvitation o lew studeists
(bath posigraduates and undergendumis), professionaly, lecturers, policy makers
and others sosedd in their weite-upe on oriempomary issses of low.

The Journal, thmugh its publicesons, sceks o gememle inferest for & beler
understanding of the mafor aress of low aid @lso w0 peovide o mational and
inservitionnl forsm for debate on the comparative, anelytical sspecis and 1ssues

The Thirteenth volume of the Journal wauld hghlight the contemporary legal
issues from aress of private w such o Contract laws, Labour laws, Property
laws, Cammercial lavws, Competition biws ele and other bromchies, which are
giving impetus o deliberation, not onfy amongst the studem community but piso
within the entire beeal Muternley.

SunmissioN CATEGoRIEs: '

ARTICLES (SUD0-THI wor s EXCLUSIVE OF FOOTNOTES) - Article should provide
an in-depth study in the contemporry legal issne. We intend to incorporate crifical
analysis and original sssertions on the suid issue.

Snont ARTICLES {MH0-S00) woRps EXCLUSIVE OF FODTSOTES] ~— Shorl arficles
should include condensed study in the contemporary lepal issae. The mture of the
writing should préferably include descriptive analysts and informed comments on
any new ideas and perspeciives.

Baook Reviews (1200-1500 woris pxciasive oF mooTeoTEs) — Book revieys
shoulil incorporate critical examination of a book pertaiming 1o low, published two
years preceding the release of the current issue of KSLEL Al the ook reviews musi
embody an assessment of ideas promoted by the author of the book from the paint of
view of originality, extent of snabysis and quality.

Coagre Compents (2500- 3000 worns ExcLusive OF FOOTNOTES) — Cuse
comments should include interpretation of any landmark judictal pronooncoment
m any contempoeary legal tssoe. Briel information regarding contnbution o and
digression from the existing laws will be sppreciated.

Lecistarive Briess (maxiaum 250 wolps EXCLUNIVE OF FoOTHOTER) —
Legislabive briefe seek to determine the implications of sy existing or proposed
Indinn legtedntion{both Contral State). Author{s) moy faous on eny specific secionb
oF preseit an overyiew of the lepislation,

Sunmisson GGuinrLIKES:

Subntizsaims 1o the KITT Joarnal of Law and Sockety | Vislame X1V shoukd adhers
o the fellowing puidslines:

2R




# Al aribeles and short aricles must be sccompanted by an whstrsct nol aiceeding
00 words.

® The sibmissiony are to be mode only In Microsoft Word Formal (docs of doc
filesy by sendigg an email o kKisjenrnali@klsmcin, Emuls must mention (he
Subject: “KITT-JLS Volume XTIV Ssbmission "™ followed by title of the paper.

o The word fimits are exclusive of footnotes and only footnotes are 1o be wsed and
na end-notes or lblicgraphy. The Harvard Bluchoak, 200h editlen 15 the style
whigh s L be strictly adhbered te for gitntsns,

o Sub-headings will be formatted n MNormel with case size 12 in Times Pew
Raman & Bold. The bedy of the writing will be frmatied in Normuol with case
size 12 in Times Mew Roman.

» O authorship is permissible up 08 masmam of twa. The subinissions will
underpo o dowhle blind peer-review process. thercfore the awhoc's shall not
diseinse their identitics anywhere in the body of the manuscript

& The Authors) shall have 1o send &5 Deelaration [a5 & sepomte sttachmend] as o
that the work ks not been published nnywhere else and has not been submitbed for
publication elsewhers, Forany ssues srising in contrivention e such decliwiton,
the KT Student Lew Review,and Editorial Board shall not be lishle. The author
<hall be persunally lisble for his or her actions or omissions. The declaration
should be g scanned document in POF or Image (ipg or jpeg) forms contaiming
il ahove mentienel declamation.

= The submission shall alss conimin » separate Cover Lotter ns an attachmen
cangrading the fllowing details

o Pame of the wthos

¥ Adddress of 1he authoris)

v Phone Mumbers of the suthors)

= Tifhe of 1l monuseript

»  Submission Category — ( Example — Article! Short Article/ Book Review)
= Mame ol ihe instiiutim

» Year of study {in case of'a gudent)’ Designation (it other cises)

= Email acddressds)

= The Editorial Board hlds ihe power to disqualify any suthor's work which i in
men-complinnee to these gudelines and aleo, holds the final copyright wmd sl
other rights regarding the work that is published afier receiving such approval for
puhlication and transfer af such rights from the authoris).

= Each published paper will feature in the KT Jourmal of Law and Society
[Yolume X1%] which will be published around 2024, The authors whoss papess
wre pubilished will cich reseive o paperback hard capy of the Journal. mailed to
ihe address they provide along-with the copyright eonhirmation on selection of
their paper o and when intimated to them,

For Detailed Information Visil eopesShawciliac.ind
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DRDERING COPIES

Price (mclusive of shipping) of the KILS is as follows:

Hard Copy for 2021 Ks 1150
Hard Copy for 2022 R 1154
Hard Copy fur 202§ Rs 650

Drder online: www.ehowebstore.com

Order by post: send a cheque/draft of the requisite amount in favour of
‘Eastern Book Company’ payable af Lucknow, to:

Eastern Book Company,

34, Lalbagh, Lucknow-226001, India

Tel.: +91 9935096000, +9]1 522 4033600 (30 lines)

All rights reserved. No part of this publication may be reproduced,
stored in @ retricval system, or transmitted, in any form or by any
mieans, electronic, mechanical, pholecopying, recording or otherwise,
without prior writien permission,

The published works in this issue may be repraduced and distribused. in
whaole or in part, by nonprofit institutions for educational and research
purpeses provided that such use is duly acknowledged,

£ Sehool of Law, K1IT University
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Lectures on

Labour Law

by V. B. COUTINHO

Simplifying Labour Law LECTU
for Students! L. A BO U

The leamed author has written the L Aﬂ?

baok with the primary objective of wx ottt (N
making the understanding of [sbour aw '-L ?
and the grasping of its fundamentals o
easy for law students, The work
provedes the gist and mportant
aspects of the topics/issues involved in
the iahour law legislations in simple
terms supported with iliustrations for
the complete understanding of the Law.

.ﬁ EE-‘G AOATIRG] Onisae Eaming 1Ipsources
i like important cose b, Uiyl Lisks obe 2019 Edition
Explorer | auilsde sor swsceboexploner.com f

Price: Rs. 295

Hotahle Features:

=  The work aims to train the students bath in the analysis of the law and the case law
that has emerged whibe mierpreting the law

»  Discusses important aspects of labour legistation, such as, seltlement of industral
disputes, protection and control of special class of labour such as, children,
aficdescants and wamen, ete,

= The work will help improve students’ practical knowledge of the subject.

Order Online at /Il www.ebcwebstore.com

E Bc Trade Helpiing No.: 09935096019, Call 1800 1800 6666 (Toll Fras)
E Miall um a8 Eastemn Bock Company, 34, Latbhagh, | cicknena- 226001
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INTERNATIONAL
ORGANISATIONS

4 Prof. V. Rajyalakshmi

The course content is organised as
prescribed by the UGC for the subject
of “International Organisations: Law,
Practice and Future”.
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The work is an immensely useful contribution to the literature on
the subject and provides the much awaited reading material for
the students and ather interested readears for a comprehensive
understanding on the subject of the International Organisations.

The book is specifically custom-made to meet the acadernic
requirements of post-graduate students of law (LLM) pursuing
specialised studies in the subject of international law. The book is
divided into six parts covering topics like iImportance and
Evolution of International Organisations and International Legal
Parsonality; United Nations as a Constitutional and Political
Systern; NGO; Peaceful Change through United Mations, etc.

| 2018 Edition | Price: Rs. 495

Order Online at /Il www.ebcwebstore.com

B Trade Helpline No.: 02835096018, Call 1800 1800 6666 [Toll Free)
= el ue a8l Eastam Bookl Company, 36, Lalbagh, Lusknow-Z28001




INDIRECT TAXES st

(GST & Other Indirect Taxes) t‘:nl:h F

by Jaya Vasudevan Suseela

A comprehensive gulde o indirect tax
faw in generai and Q5T in partcular
with special emphasis on the legisiative
shift from the orgin based system of
taxation to destination based system., It
elucidates the various concepts under
indirect tax law, covering from customs
law to goods and services tax law with
the help of critical analysis of the
Suprerme Court, High Courts and
Tribunal decisions in a simple way.

B EUF

A must have book
on Indirect Tax Law
for law students!
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MNotable features include:

Covers the syllabus of LL.B. on Indirect Taxes.

Toplowise discussions on all toplcs elated to G5T.

Fully updated with latest [egls@ative and case law developments.

Detailed explanation of the existing laws and the newdy introduced GST law

A EBC Asoinclsded addimenal leaming 2
"_xl.'.-ln_rr':r rEso ey on i ehces planers g cem 2079 Ecition | Frice: R, 525
Order Online al /il www.ebcwebstore.com

E Bc Trade Hedpling Mo, 09835096018, Cal 1800 1800 G666 (Toll Fres)

ol us ot Enstern Book Company, 3d, Lakisgh, Luckmm-228001




Munsgan Subramoniam

INTERNATIONAL
COMMERGIAL
ARBITRATION

Ak HIIODCTIN
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Al ] il o v berring
reacnrces or s ahom plirer.orm

INTERNATIONAL
COMMERCIAL
ARBITRATION

An Intreduction

2019 Edition
Price: Rs. 385

Reviews:

"This book would serve as an exiremely useful
imtroduciony guida to those who are interested in
Intemational Commercial Arbilralkon.®
= K.K. Venugopal
Afipmey Ganaml for [ndia

"The authors’ heve researched deaply in bringng oul this
marvelious plece of academic work, The fac that the book
inconporales the |stest Indien and Foreign oase Laws 15
also a greal featurs. This book has very meticulously
showed and diecussed the leglslative intent of the o
From a practiticner's point, this book 5 o great star for

any smateur to lam about this ficld "
- Satya Pal tain

Add. Balickor Ganearsl of Indie & Membar, Lsw Commission of Irdia

Order Online at /Il www.ebcwebstore.com

E ac Trada Helpline No.; 08935008019, Call 1800 1800 BESE { Toll Frae]
= e us st Easlem Book Campary, 34, Lefagh, Lucknow-2 268001










*hoose your Advanced Programme:

! Mastering Legal Writing: A Path to 5 Advanced Diploma in Arbitration &
. | Academic and Professional Excallence a4 pdediation [&DE)
Laarm Woie ey 1O

| https:lirk ebelearm|ngoomy|lagal -0l hitps Hlinkebeleamingoomfadr

fi- Mantks | Cridiree G-antha | Snling

i Classess Live Clagses
Advanced Contract Drafting & Law, Advanced Diploma in Intellsctual
m Megotiation & Dispute Resolution Property Rights (IPR)

o LEar i Mora Learm Mors :
httpaciflinkeboiearming.com; htips/linkebclsarning.comiips
coremeT -l ﬁ & MarNel Cirline
m I-¥aar [ Gniine Live Classes

Live Classes

Comporate Law Mastery Programme Introduction to Real Estate Law
LEpery blose Laarn Mo
hitpsifink ebclaaming.com! httpaNinkebclearning com/real-0h
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F-btlmiths | Sinldine

T1-%eat | Snlire Live Classes

Liwe Classes

Contact Us

fl_ 971 90 03 50327, 05224033600 {0 weww ebloarning COrm

|

) 5] GeIs0me0an B3 nirmal bergani@ebopullishing.n

I Toll Frae: 1800 1200 &&66b
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